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223 PA
O

U
'IC

R
E

l.O
R

'lE
R

,2dSE
R

IE
S

r
e
n
t
i
n
g
 
a
n
d
 
f
a
r
m
i
n
g
 
l
a
n
d
 
i
a
 
.
t
h
i
s
 
m
¡
t
n
n
e
r
,
 
f
o
u
r
t
h
 
f
o
r
 
r
e
n
t
 
d
e
l
i
v
e
r
y
 
t
o
 
b
e
 
t
a
k
e
n
 
a
t

w
i
l
l
 
p
r
e
v
a
i
l
!
'
 
.
.
 
f
a
r
m
.
"

I
n
 
t
h
e
 

,
y
e
a
r
 
o
f
 
1
9
4
8
,
 
w
h
i
ç
h
 
W
a
s
,
 

a
 
p
O
O
r

y
e
a
r
,
t
h
e
 
p
l
a
i
n
t
i
f
f
 
,
r
a
i
s
e
d
 
1
5
2
2
1
:
p
o
¡
i
n
d
s
o
f

beans on this tract ,oflarid,-oneefourtliof
w
h
i
c
h
 
h
e
 
.
d
e
l
i
v
e
r
e
d
 
t
o
 
t
h
e
 

B
assett w

are-
h
o
u
s
e
 
t
o
 
b
e
 
c
r
e
d
i
t
e
d
 

t
o
 
t
h
e
 
d
e
f
e
n
d
¡
i
n
t
a
s

r
e
n
t
.
 
S
h
e
 
s
o
l
d
 
t
h
e
s
e
 
.
b
e
a
n
s
 
t
h
r
o
u
g
h
 
,
t
h
i
~

w
a
r
e
h
o
u
s
e
 
a
I
l
d
 
r
e
c
t
;
i
v
e
d
 
h
e
r
 

m
oney for

them
. 

,
A
t
 
t
h
e
 
t
i
m
e
t
h
~
s
e
 
b
~
a
:
n
s
 
w
e
r
è
 
.
d
e
-

l
i
v
e
r
e
d
 
t
o
 
t
h
e
 
B
a
s
s
e
t
t
.
 
w
a
r
e
h
o
u
s
e
 
t
h
~
 
'
d
e
-

f
e
n
d
a
n
t
d
i
e
j
 
n
o
t
o
b
i
e
c
t
t
o
 
t
h
e
 
p
l
a
c
e
 
'
o
f
 
d
e
~

livery. or com
pIain because they. had' not

b
e
e
n
 
d
e
l
i
v
~
r
e
d
 
t
o
 
h
e
r
a
t
 
t
h
e
f
~
r
m
.
,
 
i
i
i
 

'1949;
.;hieh'~~s a better,year, theplaintiffrai~èd
34534 poùnds of beans, id addition t9 som

~
w
h
e
a
t
 
a
n
d
 

o
a
t
s
,
 
W
:
h
'
i
c
h
a
r
e
'
 
R
o
t
 
Í
I
i
v
o
l
v
e
d

i
n
,
 
t
h
i
s
 
c
o
n
t
r
o
v
e
r
s
y
.
 
T
h
i
s
 
c
r
o
p
 
o
f
 
b
~
a
n
:
s

w
as again,' .deihierëd to' the " B

assett' ",are-
h
o
u
s
e
 
w
h
e
r
e
 

8634 :pC
)unds, or one-fciurth

9:f them
 ~

'ere credited to defëiidant's at"
couiit,aìthot1ghthe' defendarit hàd instruC

t"
ed the plajiitiff'sson, through w

hom
 'he

cultivated the leàsed .¡irem
isesinI949; that

she didÙ
Ö

t. w
ant the beans take\- 'Ü

itlíe
B
a
s
s
e
t
t
 
w
a
r
e
h
Ú
i
i
s
e
;
'
 
b
U
t
 
I
r
i
s
t
e
a
d
 
t
h
a
t
 
s
h
e

w
ished them

 delivered to the:'G
uest:'w

arè-
h
o
u
s
e
.
 
T
h
e
.
 
c
o
n
t
r
o
v
e
r
s
y
 

'arose iover 'w
hich

w
arehouse 

s
h
o
u
l
d
 
h
a
v
e
 

b
e
e
n
 
'
u
s
e
d
 
t
o
 
s
t
o
r
e

them
.

. . O
iiN

Ö
vem

ber 4,'1949, the ;defendant' no~
tified the plaintiff that she w

as term
inate

i
n
g
t
h
e
 
l
e
a
s
e
;
 
:
 

T
he 'notice so:faras,m

ate-
r
i
a
l
 
r
e
a
d
s
 as follow

s: " .
. '~

'Y
oti w

il hereby take notice that:thè
iiiider'S

igned'Léssor; A
lva F

arm
er, form

er"
I
y
 
A
l
v
a
 
'
H
e
l
w
e
g
,
:
'
h
e
r
e
b
y
 
e
l
e
c
t
s
 

'to ,term
inate

on'. .aC
count 'of' 'yotir': .non-perform

ance': .in
paym

ent: 'ofthe,í'ental, 'that tertain' L
ease

dated 
'January 

14, 
1
9
4
9
,
.
 
c
o
v
e
r
i
n
g
 
.
3
2
0
 

aC
res

oflandsituaÌ'ed'in: Santa"Fe C
ourttY

iin the
S

täte of N
ew

 'M
exico,' and m

ore pacl'ticu-
l
a
i
l
y
'
d
e
s
c
r
i
b
e
d
 
a
s
l
o
l
l
o
w
s
:
 
.
 
(
H
e
r
e
:
 
f
o
l
l
o
w
s

description.)'''

:"Y
ou 'are"further notified to' V

acate' 's'âid
p'rem

ises 'w
ithiii tlire'e (3) daY

s from
:the

s
e
r
v
i
c
e
u
p
o
r
i
 
y
o
u
 

of this' N
ot-iceto 'Q

rtitl'
T

he defendant claim
s that the lease w

as
t
e
r
m
i
n
a
t
e
d
 
b
y
 
h
e
r
 
a
f
t
e
r
 
d
u
ê
 
n
o
t
i
c
e
,
 
b
e
c
à
u
s
e

of analJeged breach of tl1e :!pllow
ingcon-

ç
l
i
t
i
o
n
 
c
o
n
t
a
i
n
e
d
,
 
.
i
n
 
t
h
e
 
l
e
a
s
e
:
 
,
'
~
 
A
n
y
,
'
 
b
e
a
n
s

hatvestedfrom
 any, portipn.of this land

the pårtyof the ,first,parLis, to ieceive on'e-

A
t
 
t
h
e
 
c
o
n
c
l
u
s
i
o
n
 

'
o
f
 
t
h
e
 
c
a
s
e
 
t
h
e
 
l
o
w
e
r

court gave judgm
ent in favor of the plain-

t
i
f
f
 
a
n
d
 
t
h
e
 
d
e
f
e
n
d
a
n
t
 
a
¡
i
p
e
~
l
s
.

O
f
 
t
h
e
 
f
i
f
t
e
e
n
 

e
r
r
o
r
s
 
a
s
s
i
g
n
e
d
,
 
b
u
t
 
o
n
e

is 
w

orthy of consideration; that is w
heth-

erthe .defendant- ha:d';i legal right to ter-
m
i
n
ä
t
e
 
t
h
e
 

lease 
f
o
r
 
f
a
i
l
i
i
r
e
 
o
f
 
t
h
e
 
p
l
a
i
n
t
i
f
f

t
o
d
e
l
i
v
e
r
:
h
e
r
 
s
h
a
r
e
 
o
f
 
t
h
e
 

beans at the
f
a
r
i
h
a
s
 
p
r
o
v
i
d
e
d
 
i
n
 
t
h
e
 

contract.

(
1
)
 
W
e
 

h
a
v
e
 
t
e
¥
i
e
W
e
d
 
t
h
e
 
e
v
i
d
e
n
c
e

t
o
 
d
e
t
e
r
m
i
n
e
 
w
h
e
t
h
e
r
 
t
h
e
t
r
i
a
l
c
o
u
r
t
s
 
f
i
n
d
-

ihg 'fthat the defendànt did not insist on
t
a
k
i
n
g
 
h
e
r
 
r
e
n
t
i
l
1
.
b
e
a
r
i
s
a
t
 
t
h
e
 
f
a
r
m
,
 
b
u
t

reqrtested theplaiijff'fson I?take them
t
o
 
t
h
e
.
 
G
u
e
s
t
"
W
a
r
e
ì
W
~
s
e
,
 
i
n
s
t
e
a
d
 
o
f
 
t
h
e

B
assett w

arehòuse w
here the crop w

as tak-
e
n
 
t
h
e
 
y
e
a
r
 
b
e
f
o
r
e
,
"
 
i
s
 
s
u
p
p
o
r
t
e
d
 
b
y
 
s
u
b
-

s
t
a
n
t
i
a
l
 
e
v
i
d
e
n
c
e
.
 

W
e conclude that .it is.

T
o
,
 
s
a
y
 the least, thëdefendan.t(lessor) m

ay
not .suddenly invoke .theharsp rem

edy of
forfeitilre.ba,sed on .a,.st;itutory ,three :(3)
day notice toqnit. :£qr ,tenant's ,failure ,to
com

ply literally "áth ,the ;coven¡itdof tne
Iease to. deliver reI1ta,I~'qn.the farm

" w
ith-

out notice to tenan.t: and:, an opportunity to
.qiiiP

!y,: after haying. h.erselfconsented to
d
e
l
i
v
e
r
Y
 
e
i
s
,
e
.
w
h
e
r
:
e
 
t
h
e
 
Y
e
.
a
r
 
,
b
e
f
o
r
e
 
a
n
d
 
a
f
t
-

e
r
 
h
a
y
i
n
g
,
 
g
i
v
e
n
,
 

"
e
x
p
r
e
s
s
.
 
i
n
s
t
r
u
c
t
i
o
n
s
 
t
o

tenant, through hi.sßoii to igiiorethe. lease
p
r
o
v
i
s
o
 
.
f
o
r
.
 
t
h
e
 
y
e
a
r
 
i
n
 
q
u
e
s
t
i
o
n
.
,
.
 
.
 

V
iew

ed
realistically, the defendant's attem

pted for-
feiture w

as not for 'fäiliire 'Iodeliverthe
lieansön the" farm

, It w
as for, failure

to follow
: her .direction to deliver:' them

 at
the 'O

úestW
ârehouse.

(2,3) : U
nder the te~

s ~
f contract ü;é

d
e
f
e
n
d
a
n
t
 
h
a
s
'
t
h
-
e
'
 
r
i
g
h
t
 
t
o
 
,
h
a
v
e
:
 

her 
share

o
f
o
t
h
e
'
 
b
e
a
n
s
,
 
h
e
r
e
a
f
t
e
r
 
h
a
r
v
e
s
t
e
d
,
d
e
l
i
v
e
r
-

ed "in the dirt- at the ,farm
." A

s this is;:'a
declaratory ¡action, ,she: m

ay,i: she:.desires,
m
à
k
e
:
 
.
.
a
p
p
l
i
c
a
t
i
o
n
,
 
t
o
 
,
t
h
e
'
 
D
i
s
t
r
i
c
t
 
C
o
u
r
t
.
 
i
n

this::case.for' such an order.... If. s.uch order
¡
s
'
.
e
n
t
e
r
e
d
 
t
h
e
 
c
o
u
r
t
 
m
ä
y
,
:
:
o
f
.
c
o
u
r
s
e
,
 
c
o
m
o

pel com
pliance therew

ith. on the parL
of

the plaintiff.
F

inding no errö'rthe'ludgm
ent is af-

firm
ed'and it is"so,ordeted.'

.;,;

¡:JR
Je:E

, c"J., a:nd SA
D

L
R

R
"M

cG
E

E
E

,
a
n
d
 
C
O
M
P
T
O
N
,
 
J
J
.
"
c
q
n
c
u
r
.
 
.

:f::,:,:i:
,t~l

~iit

N
O
R
T
H
 
S
A
L
'
t
t
.
K
Ê
 
v
.
 

ST
. 
J
O
S
E
P
i
t
w
A
'
Ì
E
R
 
&
i
:
R
.
 
C
O
.
 
U
t
å
h

C
ite as 22 P.2d 677

-
-
I
I
:
 
"
"
.
 
.
 
.
 
.
i
.
'
:
 
p
u
b
l
i
c
g
o
o
d
,
a
u
t
h
o
r
i
z
i
n
¡
,
 
:
c
i
t
y
 
O
r
 
t
ò
w
t
'
 
t
o

N
O
R
T
H
 
S
A
L
T
 
L
A
K
E
v
.
S
T
.
 
J
O
S
E
P
H
 
W
A
.
 
b
r
i
n
g
 
c
o
n
d
e
m
n
a
t
i
o
n
 
p
r
o
c
e
e
d
i
n
g
s
 

to 
acquire

T
E

R
 &

 I R
R

. C
O

.etal. sam
e, right to' condem

ri' iiiúst be exercised
N
o
.
 
7
4
5
5
.
 
.
'
 
i
r
i
 
s
u
e
h
a
 
m
a
n
n
e
r
 
t
h
à
t
 
p
e
r
s
6
n
s
'
w
h
6
 
h
a
v
é

acquired right to use of w
ater are iiot'pre~

j
u
d
i
C
e
d
 
'
m
e
r
e
I
y
t
o
 
b
e
n
e
f
i
t
 
s
o
m
e
o
h
e
 
w
i
t
h

equal 
rights. U

.C
.A

1943,15-7--,76-
4
-
1
,
 
1
0
4
-
6
1
-
1
(
3
)
.

, ,- .,' :,,'
3. .A

ilm
lnlstratlve law

 anil'pr~
ceilur.e ~

496,
.
 
5
0
0
,
5
1
3
,
6
5
8
 
.
 
.

. W
atús anil w

ater courses ~202
W

here àt he~ring bC
f~rePublic Serv-

ice C
om

m
ission it w

as concluaed' that'
q
u
a
n
t
i
t
y
 
o
f
w
a
t
e
r
.
t
h
e
n
 
d
e
v
e
l
o
p
e
d
 

w
as .riof

suffcient to perm
it 'w

ater com
pàny, a pub-

lic utility; to m
ake any m

ore eictensions,
fitidings w

erebindiiigon w
àtèr' com

pany,
and w

hen order èontained restfictionthat
n
o
'
 
f
u
r
t
h
e
r
 
c
o
n
n
e
t
t
i
o
n
s
 

could 
b
e
,
 
m
a
d
e
,

o
r
d
e
r
 
c
o
i
i
t
n
:
i
l
l
e
d
 
c
o
m
p
a
n
Y
'
s
'
 
'
o
b
l
i
g
a
t
i
o
n
 
t
o

f
u
r
n
i
s
h
 
w
a
t
e
r
 

t
o
 
a
d
d
i
t
i
o
n
a
l
 
:
:
c
o
n
n
i
i
c
t
i
o
n
s

a
h
'
d
 
.
i
f
 
'
o
t
h
e
r
-
a
f
f
e
c
t
e
d
 
p
r
o
p
e
r
t
y
 
o
W
n
e
r
s

c
l
a
i
r
i
e
d
 
â
n
i
m
p
a
i
r
n
'
e
n
t
 
ö
f
 
t
h
e
i
r
 
r
i
g
h
t
s
 

by
. rùlingsm

ade; their relief w
as by'reqüesting

á ,further hearing beforeC
om

i'issioh or by
a
p
p
e
a
l
 
a
n
d
,
 
n
o
t
 
h
a
v
i
n
g
 
t
a
k
e
n
 

s
t
e
p
s
 
t
ö
 
h
a
v
e

the order' m
odified" otchangedsàm

ehàd'
e
f
f
e
c
t
 
o
f
-
à
j
u
d
g
n
e
n
t
 
a
n
d
 

i
t
s
 
l
e
g
a
l
i
t
y
 
c
o
u
l
d

not 
b
e
 
a
t
t
à
c
k
e
d
 
i
n
 

p
r
o
c
e
e
d
i
n
g
s
 
b
r
o
u
g
h
t
 
b
y

c
i
t
y
 
t
o
'
c
o
Ì
1
d
e
m
n
 
p
r
o
p
e
r
t
y
 
o
f
'
w
á
t
e
t
 
c
o
m
-
:

pany... U
.C

.A
.i943, 7~

3-23,7~
18,'

76-14. .

Suprenie C
ourt of, U

tali
O

et. 18,1950. "

S
u
i
t
 
b
y
 
N
o
r
t
h
 
S
3
.
1
t
 
L
a
k
e
,
 

a m
unicipal cor-

potation', agaii\stthe S
t;Jo'séphW

ater '&
11'-

rigatio)l, C
om

pany; a eorporation,' LaU
r.en' W

~
'

G
l
b
b
s
.
'
a
n
4
 
o
t
h
e
r
s
 
t
o
 
l
'
o
l
i
4
e
n
m
,
 

the: w
ater riirhts

and w
ater,;systei¡:O

fthe nam
ed:,nefendailt, a.

P
nblic, utÙ

ity. and a 600 f~
ot pipe line e:iten-

slori beÍonglngto'defendant :Laui'en" W
.

G
ibbs,D

oi'~ sihiiies" G
: Ý

': R
bbinson, M

ary
G

odbe G
ibbS, G

riÚ
lt C

. T
uft, andòthers ,in-

t1Jrven,út:' T
he S

eeond Judîcial: D
iiih'ict

C
o
u
r
t
;
'
.
n
a
v
i
s
.
"
C
o
u
n
t
y
,
 
'
J
o
h
n
 
A
.
 
H
e
h
d
r
i
c
k
s
,
'
J
:
,

p
e
r
i
i
t
t
e
d
t
h
e
 
t
o
w
n
 
t
o
 
c
o
n
d
e
m
n
 
.
t
h
e
 
s
y
s
t
e
m

oL
the w

ater .eom
pany, but prior to :tim

e jury
r
e
t
u
r
i
;
e
d
i
t
s
 
.
v
e
i
:
d
i
c
t
 
o
n
.
 
a
m
o
u
n
t
:
 
o
f
,
.
d
a
m
a
g
e
S
,

g
r
a
n
t
e
d
 
t
h
e
 
t
o
w
n
'
s
 

m
otion toc:Iism

iss as ,to
defeJÎdant, L

aiiren W
.G

ibbs\lnd.,G
ibbsiinit

t
h
e
 
'
I
l
a
m
e
d
,
 
i
n
t
e
r
v
e
n
e
r
s
 
a
S
l
p
e
a
l
.
e
d
.
.
,
 
,
T
h
e
.
 
S
U
e
.

prem
e C

ourt, 'L
til)er, J., held 'that the right

of the w
ater c'òm

pany 'tò bind itsei1' 'to a cón~
'

tract.to m
ake .connections and :ftiriiish'w

ater
w
a
s
 
s
u
b
j
e
e
t
:
 
t
o
 

regulation ..by thePublic'Serv-
le,e, C

om
m

ission .and so ,long as the subject
m

atter dealt w
ith services over w

hieh C
om

,
nii¥sjO

ii~~d. ,jurisdlctioIlcoiitracting. p~r-
t
i
e
s
 
w
e
r
e
 
.
 p
r
e
s
u
m
e
d
 
t
o
h
a
y
e
c
o
.
)
t
r
a
c
t
e
d
 
w
i
t
h

siitritòrý provisions In m
iIíd and the dec

fendants could not successfully assert that
they had vestedrights to 'conneètioIi¡(w

llieli
w
e
r
e
 
i
m
p
a
i
r
e
d
 
b
y
 
a
 
è
o
n
d
e
m
n
a
.
t
i
o
n
;

;'Judgm
ent afrm

ed. '

,: ,lÚ
iîíìiènt dom

aìn e:.i7(1)' .
" ....; U

\-der stà.t)lt~
 autiiorizing any dty, or

t
o
~
r
i
 
t
o
 
a
c
q
u
i
r
ë
a
I
I
 
o
r
 
a
n
y
 
p
a
r
t
,
 
o
L
a
r
i
y
 
w
a
~

t
e
Ì
:
w
o
r
~
s
s
y
s
t
e
m
;
.
w
a
t
e
r
s
u
p
p
l
y
 
o
r
i
m
i
p
e
r
t
y

connécted tliel'ew
ith , w

henever' goyerning.
b
o
d
y
 
o
f
 
c
i
t
y
 
s
a
a
,
¡
1
 
d
e
-
e
m
i
t
 
i
i
e
'
c
e
s
s
a
r
y
 
f
o
r

p
u
b
l
i
c
 
g
0
!
l
d
 
a
n
d
,
 
a
u
t
h
o
r
i
z
i
n
g
 
c
o
n
d
e
!
D
n
a
t
i
o
n

proceedings t~a,~quire sam
e; :~ity w

as au-
t
h
o
r
i
i
e
d
 
t
o
 
'
C
t
)
n
d
e
i
n
n
 
w
a
t
e
r
 
w
o
r
k
s
.
 
,
s
y
s
t
e
m
.

£o~. n,se . of ,inI1abita'tts even, tho1;gÌi prop-
e
r
t
i
b
e
l
o
!
l
Ú
d
 
t
o
 

com
pany w

hich. w
as, fur~

nishing , public . service~
 U

.C
.A

1943, J5,.
j~; 7~i, 104,t:--l(3). .,
2: '

E
m
I
n
e
n
t
 
i
i
o
~
a
l
n
 
c
g
5
5
 
.
'
.

U
nder statutè: authotiting any chy or.

tow
n to:acqüire,all:or anypart'of:aì:y',w

a-
t
e
r
'
,
w
o
r
k
s
 
s
y
s
t
e
m
 
a
n
d
.
 
w
h
e
n
e
v
e
l
i
'
 
g
o
v
e
r
n
i
n
g

b
o
d
y
 
o
f
 
c
i
t
y
 
s
h
a
l
l
 
d
e
e
i
n
i
t
.
 
n
e
c
e
s
s
a
r
y
J
:
f
o
r
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4. C
onstltutlonalìaw

~
154(1)

'W
aters altil w

ater courses e=
202'

R
ight of w

ater com
pany to bind itsèl£

to å cilntract'o m
ake connections and fur-

riishw
atêrw

issubj~
ct to' reg~

i~
tionby

P
t
i
b
l
i
c
S
e
r
v
i
ê
e
 
C
o
m
m
i
s
s
i
u
i
i
,
'
 
s
o
.
 
l
o
n
g
 
a
s
 
s
u
b
-

j
e
e
t
n
i
à
t
t
e
r
 
d
e
a
l
t
w
i
t
h
s
e
r
v
i
c
e
s
 
b
v
e
r
 
"
,
v
h
i
c
h

C
om

m
ission had jurisdiction, ind contract-

i
n
g
 
p
a
r
t
i
e
s
 
w
e
r
e
 
p
r
e
s
u
m
e
d
'
 
t
o
'
 
h
a
v
e
 
c
o
n
-
'

tracted: ,w
ith statutory .:.proyisions' in: ,inind'

andprõperty. ow
ners coul,dnotsuccessfully

assert in.:condem
nationproceediiigs brought

by".city agaiiistw
ater com

pany ,that they.
h
a
d
,
-
:
v
e
s
t
e
d
 
r
i
g
h
t
s
 
t
o
 
w
a
t
e
r
 

connections
w
h
i
c
h
 
w
e
r
e
 
i
i
n
p
.
a
i
r
e
d
'
b
y
 
t
h
e
 
c
o
n
d
e
.
m
n
a
c

t
i
o
n
.
 
U
.
C
.
A
.
1
9
4
3
,
 
1
5
-
7
.
.
,
 
7
6
-
1
,
.

104-1-1(3).

5. E
m

inent i1om
aln:cg318 .

W
here 

tow
n 

condem
ned entire

ter. 
o
f
 
,
w
a
t
e
r
 
,
c
o
m
p
a
n
y
,
 
.
r
i
g
h
t
s
 
a
n
d

sys-
privi.
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A
C

U
'W

, R
E

P
O

R
T

E
R

, 2d S
E

R
IE

S

l
e
g
e
s
 
t
h
a
t
 

extended to and obligations im
-

posed on w
ater com

pany w
ere .carried over

and tow
n w

as required to m
eet those ob-

ligations but by acquiring system
 tow

n ,did
not a.sum

e additional burdens .and rights
of persons in or com

ing .into territory
w

ould 
not .be enlarged by the court pro-

c
e
e
d
i
n
g
s
 
a
n
d
 
i
f
 
l
i
m
i
t
a
t
i
o
n
s
 
w
e
r
e
 
i
m
p
o
s
e
d

on w
ater com

pany in hearing before P
ub-

l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
,
 
c
o
n
d
e
m
n
a
t
i
o
n
 
o
f

p
r
o
p
e
r
t
y
 
b
y
 
t
o
w
n
 
d
i
d
 
t
i
o
t
 
u
n
b
l
o
c
k
 
c
o
n
-

trols. U
.C

.A
.1943, 76-3-23, 7~

18,
76-14. .
6., A

dm
inIstrative law

 and procedure e:500
W

aters an,d w
ater courses e:202

W
here property ow

ner's application
f
o
r
 
w
a
t
e
r
 
c
o
n
n
e
c
t
i
o
n
 
a
n
d
 
s
e
r
v
i
c
e
 
w
a
s
 
s
u
b
~

m
i
t
t
e
d
 
a
n
d
 
a
p
p
r
o
v
a
l
 
b
y
 
w
a
t
e
r
 
c
o
m
p
a
n
y

w
a
s
 
p
r
e
d
i
c
a
t
e
d
 
o
n
 
c
o
n
d
i
t
i
o
n
 
t
h
a
t
 
c
o
n
n
e
c
-

t
i
o
n
s
 
w
o
u
l
d
 

be m
ade only if w

ater w
as

available and property ow
ner w

as afforded
an opportunity to establish availability of
w

ater w
hen m

atter w
as heard before Pub-

l
i
c
 
S
e
r
v
i
c
e
 

C
om

m
ission but contrary find-

ing, w
as m

ade, property ow
ner's rights to

have w
ater furnished, if any, w

ere deter-
m

ined at tim
e m

atter w
as in issue before

C
o
m
m
i
s
s
i
o
n
,
 
a
n
d
 
i
n
 
c
o
n
d
e
m
n
a
t
i
o
n
 
p
r
o
-

c
e
e
d
i
n
g
 
b
y
,
 
c
i
t
y
 
a
g
a
i
n
s
t
 
w
a
t
e
r
 
c
o
m
p
a
n
y

trial court could not overturn findings ,of
C
o
m
m
i
s
s
i
o
n
.
.
 
U
.
-
c
A
.
1
9
4
3
,
 
7
6
-
3
-
2
3
,
 
7
6
-

4-18, 76-14.
7. E

m
Inent dom

aIn e:246(2)
W
h
e
r
e
 
d
i
r
e
c
t
o
r
s
 
o
f
 
w
a
t
e
r
,
 
c
o
m
p
a
n
y

c
o
n
t
r
a
c
t
e
d
 
w
i
t
h
 

p
r
o
p
e
r
t
y
 
o
w
n
e
r
.
 
f
o
r
 
c
o
n
-

struction 'of an extension line to a pro-
p~

sed subdivision but contract w
as rescind-.

e
d
 
p
r
i
o
r
.
t
o
 
i
n
s
t
i
t
ü
Í
:
o
n
o
f
 
c
o
n
d
e
m
n
a
t
i
o
n

p
r
o
c
e
e
d
i
n
g
s
 
b
y
 
t
o
w
n
,
 
t
o
w
n
 
w
a
s
 
a
u
t
h
o
r
i
~
e
d

t
o
 
d
i
s
c
o
n
t
i
n
u
e
 
c
o
n
d
e
m
n
a
t
i
o
n
 
p
r
o
c
e
e
d
i
n
g
s

against 
p
r
o
p
e
r
t
y
 
o
w
n
e
r
.

8
.
E
m
l
n
e
n
t
 
d
o
m
a
I
n
 
e
:
l
3
8

1
f
 
a
 
c
o
n
d
e
m
n
o
r
 
s
e
e
k
s
 
t
o
 
c
o
n
d
e
m
n
 
o
n
l
y

a part of a w
ater system

, it, is liable for
am

ount it depreciates rem
aining portion

b
u
t
 
r
u
l
e
 
h
a
s
 
n
o
 
a
p
p
l
i
c
a
t
i
o
n
 
w
h
e
r
e
 
t
h
t
:
e

are tw
o system

s separate and distinct from
each other. and w

here there are no in~
terrelated or interlocking rights.

9
.
 
'
A
p
p
e
a
l
 
a
n
d
 
e
r
r
o
r
 
e
:
l
6
9

S
uprem

e C
ourt cannot pass on, m

at-
t
e
r
s
 
r
a
i
s
e
d
 
f
o
r
 
t
h
e
 
f
i
r
s
t
 
t
i
m
e
 
o
n
 
a
p
p
e
a
L
.
"

10. E
m

inent dom
aIn e:255

'
N
h
e
r
e
c
i
t
y
 
b
r
o
u
g
h
t
 
e
o
n
d
e
m
n
a
t
i
o
n
 
p
r
o
-

ceedings against w
ater cO

nipany and prop-
erty ow

ner w
ho had had constructed ex-

t
e
n
s
i
o
n
 
l
i
n
e
 
t
o
 
p
r
o
p
o
s
~
d
 
s
u
b
d
i
v
i
s
i
o
n
,
 
b
u
t

thereafter' city's' m
otion to disfuiss as to

p
r
o
p
e
r
t
y
 
o
w
n
e
r
.
 
w
a
s
 
g
r
a
n
t
e
d
,
 
a
n
d
 
c
o
n
t
e
n
-

tion that property ow
ner w

as entitled to
dam

ages for. use of pipe line, extension
during tim

e of tem
poraryocè~cy w

as
not raised in trial court, Suprem

e C
ourt

w
o
u
l
d
 
n
o
t
 
p
a
s
s
 
o
n
 
q
u
e
s
t
i
o
n
 
o
n
 

appeaL
.

I
I
.
 
A
d
m
i
n
l
s
f
¡
'
a
t
i
v
'
e
 
l
a
w
 

and procedure cS
500

, W
aters .andw

ater courses' 'e:202
W

here in approp¡'ate proce.edings,
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
 
d
e
t
e
r
m
i
n
e
d

t
h
e
r
e
 
w
a
s
 
n
o
t
 
s
u
f
f
c
i
e
n
t
 
w
a
t
e
r
 
t
o
 
s
u
p
p
l
y
 
a
d
-

d
i
t
i
o
n
a
l
 
c
o
n
n
e
c
t
i
o
n
s
 
i
n
 
p
r
o
p
o
s
e
d
 
s
u
b
d
i
v
i
-

s
i
o
n
,
 
a
n
d
.
 
t
h
e
r
e
a
f
t
e
r
 
t
o
w
n
 
b
r
o
u
g
h
t
,
 
c
o
n
-

d
e
m
n
a
t
i
o
n
 
p
r
o
c
e
e
d
i
n
g
 
a
g
a
i
n
s
t
 
t
h
e
 
w
a
t
e
r

com
pany, jury' w

as properly precIiided
frO

'm
 determ

ining w
hether there w

as suff-
c
i
e
n
t
 
w
a
t
e
r
 
t
o
 
s
u
p
p
l
y
 
a
d
d
i
t
i
o
n
a
l
 
c
o
n
n
e
c
-

tions. U
.è.A

.l943, 7~
14.

12. A
dm

ln,lstratlve law
 and .procedure ,~O

O
Publici service com

m
issions e:l9(2)

A
 
f
i
n
d
i
n
g
 
o
f
 
t
h
e
 

P
ublic S

ervice C
om

-
m
i
s
s
i
o
n
 
o
n
a
 
d
i
s
p
u
t
e
d
 
q
u
e
s
t
i
o
n
 
o
f
 

fact
c
a
n
n
o
t
 
b
e
 

collaterally attacked by having
a
 
j
u
r
y
 
f
i
n
d
 
c
o
n
t
r
a
r
i
w
i
s
e
.
 
U
.
C
.
A
.
1
9
4
3
,
 
§
§

76- 14. .
13. C

onstitutIonal law
 e:93(1)

E
m
l
n
e
n
l
d
o
m
a
i
n
 
e
:
l
9
5

W
here in an appropriate proceedng

Public Service C
om

m
ission determ

ined a,
quantity of w

ater then dëveloped w
asrtot

sufftÌent to perm
it w

ater com
pany to m

ake
any m

ore extensions, arid tow
n brought

condem
nation proceeding against w

ater
c
o
m
p
a
n
y
,
 
q
u
e
s
t
i
o
n
 
w
h
e
t
h
e
r
 
p
r
o
p
e
r
t
y
 
o
f

intervening property ow
ners w

as in fran.'
c
h
i
s
e
 
a
r
e
a
 

w
as not a m

aterial issue. and if
a
n
y
 
r
i
g
h
t
s
 
r
a
n
 
t
o
 
i
n
t
e
r
v
e
n
e
r
s
 
b
e
C
a
u
s
e
 
o
f

dealings betw
een' a property aw

ner and
w

ater com
pany for proposed construction

o
f
 
w
a
t
e
r
 
l
i
n
e
 

to subdivision in w
hich inter-

veners lived, rights of interv~nors in prop-
erty w

ere conditional rights' w
hich w

ere
not vested because of the finding of the
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
.

14. W
aters and w

ater courses e:201
P
r
i
o
r
 
u
s
e
r
s
 
o
f
 
w
a
t
e
r
 
c
o
n
n
e
c
t
i
o
n
s
'
 
h
a
v
e

a
 
r
i
g
h
t
 
t
o
 
b
e
 
p
r
o
t
e
c
t
e
d
 
a
n
d
 
t
h
o
s
e
 
s
e
e
k
i
n
g

,..,

.-d'li.¡iì1:1~

-
.',...'1

";ì.

.J""

'.;

N
O

R
T

H
 S

A
LT

 
LA

K
E

 v. S
T

. JO
S

E
P

H
 W

A
T

E
R

 &
 m

R
. C

O
. U

tah
C

ite as 223 P
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s
u
b
s
e
q
u
e
n
t
 
c
o
n
n
e
c
t
i
o
n
s
 
a
r
e
 
l
i
m
i
t
e
d
 
b
y
 
s
a
l
e
 

of culinary w
ater. Its' 'lines ran

a
m
o
u
n
t
 
o
f
 
w
a
t
e
r
 
a
v
a
i
l
a
b
l
e
 
f
o
r
 
u
s
e
.
 
g
e
n
e
r
a
l
l
y
 
t
h
r
o
u
g
h
 
a
n
 
á
r
e
a
 
k
n
o
w
n
 
a
s
 
"
N
o
r
t
h

Salt L
ake." T

his area w
as located to the

w
est' of U

nited States H
ighw

ay N
o. 91,

j
u
s
t
 
t
o
 
t
h
e
 
n
o
r
t
h
 
o
f
 
t
h
e
 
S
a
l
t
 
L
a
k
e
-
D
a
v
i
s

C
ounty line.
In the year 1929, a dispute arose betw

een
the S

t. Joseph W
ater and Irrigation C

om
-

pany and the O
dell W

ater C
om

pany as to
the territory to be served by each of the
c
o
m
p
a
n
i
e
s
,
 
p
a
r
t
i
c
u
l
a
r
l
y
 

w
ith respect to the

north arid 'south 'boundaries. T
he area

s
e
r
v
e
d
 
b
y
 
t
h
e
 
O
d
e
l
l
 

W
a
t
e
r
 
C
o
m
p
a
n
y
 

w
as

generally north 'o'f that served by the S
t.

J
o
s
e
p
h
 
W
a
t
e
r
 
a
n
d
 
I
r
r
i
g
a
t
i
o
n
 
C
o
m
p
a
n
y

a
n
d
 
t
h
a
t
 
d
i
s
p
u
t
e
 
c
o
n
c
e
r
n
e
d
c
o
n
i
i
e
c
t
i
o
i
i
s

m
a
d
e
 
b
y
 
t
h
e
 
O
d
e
l
l
 

C
om

pany in the area
s
e
r
v
e
d
 
b
y
 
t
h
e
 
S
t
.
 
J
o
s
e
p
h
 

C
om

pany. A
t

,that tim
e the C

om
m

ission fixed the N
orth-

South boundary of the area to. be served
by each, but did not fix the E

ast or W
est

b
o
u
n
d
a
r
y
 
l
i
n
e
s
.
 
F
o
r
 
t
h
e
p
u
r
.
s
e
 
o
f
 
t
h
i
s

suit it m
ay be assum

ed that the C
om

m
ission

m
ade no finding w

hich w
ould prevent the

St. joseph C
om

pany from
 serving users

located east of the highw
ay includirig the

property ow
ned by appellants. P

rior to
1
9
4
4
 
t
h
e
r
e
 
h
a
d
 

been little developm
ent in

that territory and 'the w
ater com

pany had
serviced .m

ostly people w
ho resided w

est
of 'the roadw

ay. T
ow

ard the south end
o
f
 
t
h
e
 
a
r
e
a
 
a
n
d
 
a
d
j
a
c
e
n
t
 
t
o
 
t
h
e
 
m
a
i
n
 
l
i
n
e

o
f
 
t
h
e
 

w
a
t
e
r
 
s
y
s
t
e
m
,
 

t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y

had m
aintained a few

 service connections.
U
n
t
i
l
 
t
h
e
 
a
p
p
e
l
l
a
n
t
 
G
i
b
b
s
 
s
t
a
r
t
e
d
 
t
o
 
s
u
b
-

d
i
v
i
d
e
 
a
n
d
 
s
e
l
l
 
t
h
e
 
G
i
b
b
s
 
f
a
m
i
l
y
 
p
r
o
p
e
r
t
y
,

w
a
t
e
r
.
h
a
d
 
n
o
t
 

b
e
e
n
 
d
i
s
t
r
i
b
u
t
e
d
 
b
y
 
t
h
e
 

,com
-

pany-in that lim
ited area.

In 
the' year 1944, control of the w

ater
c
o
m
p
a
n
y
 
p
a
s
s
e
d
 
f
r
o
m
 

the 
eariy ow

ners as
the stock w

as purchased' by W
ard H

ol-
brook and, m

em
bers of the G

ibbs fam
ily.

T
h
i
s
1
a
1
t
e
r
 
f
a
m
i
I
y
 
h
a
d
 
f
o
r
 
m
a
n
y
 
y
e
a
r
s

o
w
n
e
d
7
ä
~
 
l
a
r
g
e
 
t
r
a
c
t
 
o
f
 
l
a
n
d
 
l
y
i
n
g
 
e
a
s
t
 
o
f

the highw
ay but at the tim

e of the purchase
o:f 'the w

ater com
pany stock it appeared

on the offcial records as being ow
ned by

the C
harles W

. G
ibbs C

om
pany. C

harles
W

'. G
ibbs, a brother of L

auren W
. G

ibbs,
'w

as an offcer, stockholder and director
'of the com

pany bearing his nam
e, and up-

.on 
purchase 

o
f
 
t
h
e
s
t
o
t
k
 
i
n
 
t
h
e
 
w
a
t
e
r
 
c
o
m
-

pany he becam
e secretary of that com

-

15. E
m

inent dom
aIn e:241

W
here subdivision ow

ner w
as perm

it-
t,ed to connect to system

 of w
ater com

pany
w

hich agreed to fur.nish w
ater to point

w
here extension system

 tied on, judgm
ent

w
h
i
c
h
 
r
e
q
u
i
r
e
d
 
c
i
t
y
'
 
c
o
n
d
e
m
n
i
n
g
 
w
a
t
e
r

è
o
m
p
a
n
y
'
s
 
s
y
s
t
e
m
 
t
,
o
 
f
u
r
n
i
s
h
 
w
a
t
e
r
 
t
o

point w
here extension system

 tied on, but
w

hich did not r.eqtiire com
pensation to

subdivision ow
ner did not give city arty

interest in extension line and w
as not ob-

jectionable on ground that it pennitted city
to' furiîish w

ater through extensim
i line.

C
lyd~, M

echam
 &

 W
hite, Salt L

ake C
ity,

A
lsup &

 R
ichards, O

gden, for appellants.

R
ex J' H

anson, A
rthur H

. N
ielsen, and

Q
yde, 

M
echam

 &
 W

hite, .all of. Salt L
ake

C
ity, W

endell B
. H

am
m

ond, G
eorge K

.
Fadel, B

ountiful, for respndents.

',L
A

T
IM

E
R

, Justice.
T

his suit w
as instituted in the court be-

low
 

by the tow
n of N

orth Salt L
ake to

condem
n the w

ater rights and w
ater'sys-

tem
 of the St. Joseph W

ater ,and Irriga-
tion C

om
pany, a public utility, and a 60

foot pipe line extension belonging to, the
defendant L

auren W
. G

ibbs. T
he plaintiff

w
il be referred to as the tow

n, the St.
Joseph 

W
a
t
e
r
 
a
n
d
 
I
r
r
i
g
a
t
i
o
n
 
C
o
m
p
a
n
y
 
a
s

t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y
,
 
a
n
d
 
t
h
e
 

other parties
by their real nam

es. T
he trial eourt per-

m
i
t
t
e
d
 
t
h
e
 
t
o
w
n
 
t
o
 
'
c
o
n
d
e
m
n
 
t
h
e
 
s
y
s
t
e
m

of the w
ater com

pany, but .prior to the
tim

e 
t
h
e
 
j
u
r
y
 

returned 
i
t
s
 
v
e
r
d
i
c
t
 

on the
am

ount of dam
ages the court granted the

t
o
w
n
'
s
 
m
o
t
i
o
n
 
t
o
 
d
i
s
m
i
s
s
 
a
s
 
t
o
 
d
e
f
e
n
d
a
n
t

L
aurenW

. G
ibbs. T

he jury assessed the
dam

ages 
suffered by the w

ater com
pany;

that 
dispute ,has been settled, and that part

o
f
 
t
h
e
 
l
a
w
 
s
u
i
t
 
n
o
 
l
o
n
g
e
r
 
c
o
n
c
e
r
n
s
 
u
s
.

T
h
e
 
a
p
p
e
a
l
 
w
i
t
h
 
w
h
i
c
h
 
w
e
 
a
r
e
 
c
o
n
c
e
r
n
e
d

is by L
auren .W

. G
ibbs and D

ora Squires,
C
.
 
Y
.
 
R
o
b
i
n
s
o
n
 
a
n
d
 
M
a
r
y
 
G
O
O
b
e
 
G
i
b
b
s
.

S
t. Joseph W

ater and Iriigatión C
oni-

p
a
n
y
 
w
a
s
'
 
o
r
g
a
n
i
z
e
d
 
o
n
 
t
h
e
 
2
6
t
h
 
d
a
y
 
o
f

J
u
l
y
,
 
1
9
1
0
.
 
I
t
 
w
a
s
 
a
 
p
u
b
l
i
c
 
s
e
r
v
i
c
e
 
c
o
r
-

poration, engaged in the distribution and
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,580
U

tah
;
2
2
3
P
A
C
I
F
I
e
i
R
E
P
P
R
T
E
R
,
2
t
i
 
S
E
R
l
E
1
3

p
a
n
y
.
 
A
f
t
e
r
 
t
h
e
 
G
i
b
b
s
 
f
a
m
i
l
y
 
a
c
q
u
i
r
e
d
'
 
a
n

jnterest in the w
ater com

pany, Lauren W
.

G
i
b
b
s
 
c
o
m
m
e
n
c
e
d
 
n
e
g
o
t
i
a
t
i
o
n
s
 
f
o
r
 

sub-
dividing the tract of, land:stapding in the
nam

e 0.£ ,the ,C
harles W

. G
ibbs. C

om
pany.

T
he negotiations w

ere evidence by a)etter
w

ritten by L
auren to his brother" èharles,

o
u
t
I
i
,
n
i
n
g
'
t
h
e
 
o
r
a
l
 
a
g
r
e
e
q
i
e
n
t
 
w
h
i
c
h
 
h
a
ç
l

beén discussed. T
his' letter, w

as dated A
u-

g
u
s
t
 
4
"
 
)
\
)
4
5
,
 
a
n
d
 
i
t
s
 
p
r
i
n
c
i
p
a
l
 
p
r
o
v
i
s
i
o
n
s

w
ere 

t
h
a
t
 
L
a
u
r
e
n
 
w
a
.
 
t
o
 
b
u
y
 
a
p
p
r
o
x
i
m
a
t
e
-

l
y
 
'
1
0
0
 
~
c
r
e
s
o
r
 
t
h
e
 

property 
below

 the
u
p
p
e
r
 
c
a
r
i
a
l
;
 
t
h
a
t
 

h
e
 
'
w
a
s
 
t
~
 
f
~
r
m
 
:
a
s
u
b
-

d
i
v
i
s
i
o
n
;
 
'
.
'
 
t
h
a
t
 
h
e
 
w
a
s
 

t
o
 
p
a
y
,
 
a
 
,
p
u
r
c
h
a
s
e

price of $500 per' acre; and that title to
the ,property d purchased w

a.s to, be. takeniti
t
h
e
 
n
a
m
e
 
o
f
 
h
i
s
,
 
w
i
f
e
,
l
y
a
r
y
G
o
d
P
t
 
d
 
G
i
b
b
s
.

O
n
 
D
e
c
e
m
b
e
r
 
1
4
,
 
1
9
4
5
,
 
t
h
e
 
d
i
r
e
c
t
o
r
s
 

of
the, w

ater com
pany. passed ,a' resolution

perm
itting ,L

auren G
ibbs to ,connecbon.to

.the ,'system
..'im

d to. :construd an' extension
l
i
n
e
.
r
u
n
n
i
n
g
 
"
e
a
s
t
e
r
l
y
,
 
f
r
o
m
 

the! conriection
to: the próposedsubdivision; T

he.corìpany
w
a
s
:
-
o
 
a
c
q
u
i
r
e
 

,the 
s
y
s
t
e
m
 
u
n
d
e
r
 
a
.
p
l
a
n
o
f

repaym
ent by m

oney received..froii :.the sale
of w

ater. T
hat part òf the resoluti6n .deal-

'
i
n
g
.
 
w
i
t
h
 
t
h
e
 

c
o
s
t
 
o
f
 
c
o
'
n
s
t
r
u
c
t
i
o
n
a
n
d
t
h
e

m
ethod of -repaym

erit is' cO
liched,in the fol.

:low
ing language:. "W

ith the. ,understand-
'ing: that'w

ork be doneby,M
r;,G

ibbs and
t
h
a
t
:
 
t
h
e
 
c
o
s
t
 
o
f
 

,
t
h
e
 
l
a
b
o
r
 
a
n
d
 
:
m
a
t
e
r
i
a
l
 
"
b
e

paid 
f
o
r
 
b
y
 

Lauren 'W
. G

ibbs w
ith the ùn-

d
e
r
s
t
a
n
d
i
n
g
 
t
h
a
t
 

t
h
e
 
.
s
a
i
d
.
L
a
u
r
e
n
 
W
.
.
 
G
i
b
b
s

be refunded all accounts collectedJor w
at-

er', service and. w
ater corinections.: diirin'g

,the period~
~

offive.years from
 the. tire, :of

c
o
n
i
p
l
e
t
i
o
n
 
o
f
 

t
h
e
 
e
x
t
e
n
s
i
o
n
.
 
i
n
 
a
c
c
o
r
d
a
n
c
e

w
i
t
h
 
t
h
e
 
c
o
n
d
i
t
i
o
n
'
s
 
o
f
:
 

p
a
r
a
g
r
a
p
h
.
 
l
b
o
f

t
h
e
.
,
T
U
k
s
 
a
n
d
:
 
r
e
g
u
l
a
t
i
o
n
s
,
"
 
O
.
n
 
t
h
a
t
 
s
a
m
e

d
a
t
e
'
L
a
~
r
e
n
 
m
a
d
,
e
a
p
p
l
i
c
a
t
i
o
I
l
 
t
o
 
t
h
e
 
~
a
t
e
r

è
o
m
p
a
~
y
 
f
o
r
c
o
n
p
e
c
t
i
o
~
s
'
 
t
o
s
i
x
t
y
j
i
o
m
~
s

w
hich lie coritem

pl~ted.èoristr~ctingiri t~.e
proposed subdivision. T

neëo,m
pany,w

as
t
o
 
b
e
 
p
a
i
d
 
$
2
0
.
0
a
 
f
o
r
e
a
c
.
h
 
c
o
n
i
i
e
c
t
Ì
Q
n
.
,
 

In
the' letter, ofapplicati.on he,. rdersto, C

er'-
. taÚ

i,c'onversatioiis h,eld, w
ith' oflce~s()f . the

w
ater C

O
m

pany in w
hich he asserts, they

verqally agreed;to furn1.h w
ater;",In coa-

nection, )V
ü,h . this agreem

ent: it, w
as :under-

sto.o4;¡by: ,Laui¡en:,th¡tt. approyal of .the.. ,ap-
plicatiqasfor, t1le cO

nneçtions ,and the,fnr-
I
Ì
i
s
l
i
i
n
g
o
f
 
t
)
)
e
 
w
a
t
e
r
,
b
y
t
h
,
e
 
w
a
t
e
r
,
:
c
.
o
I
T
p
a
n
y

w
as 

dependent 
upon the quantity of w

ater
available.

O
n D

ecem
ber 18, 1945, Lauren G

ibbs
f
o
r
w
a
r
d
e
d
 
a
 
c
h
e
c
k
 
i
n
 
t
h
e
 
S
u
m
 
o
f
 
$
8
0
0
 

to
'the w

ater com
pany to pay for forty of the

~ixty proposed connec;tions. O
n M

arch3l,
1
9
4
5
,
 
t
h
e
'
 
c
o
m
p
a
n
y
 
i
s
s
u
e
d
 
a
 

n
o
t
i
c
e
 
t
o
 
a
p
-

p
l
i
c
a
n
t
s
 
f
ó
r
s
e
I
y
i
c
e
 
t
h
a
t
 
n
o
 
a
d
d
i
t
i
o
n
a
l
 
C
O
n
-

neëtions w
ould be approved by the com

-
'pany as ithadagree'd to serve w

ater to ap-
'w

oxim
ately sixtyh()uses and it w

as doubt-
'
f
u
l
 
t
h
a
t
 
t
h
e
r
e
 
w
a
.
 
.
u
f
f
c
i
e
n
t
 
w
a
t
e
r
 
a
v
a
i
l
-

~¡;letciseryiC
e the applicatio~s w

hich w
ere

pèndin¡;.. .
A
p
p
a
r
e
n
t
l
y
 
t
h
e
 

w
ater users in th.e :N

orth
S
a
l
t
 
L
a
k
e
 
a
r
e
a
 
b
e
c
a
m
e
 
c
o
n
c
e
r
n
e
d
 
a
b
o
u
t

the availability of w
ater and the ability of

t
h
e
 
w
a
t
e
r
 
i
 
c
o
.
m
p
a
n
y
 
t
o
.
 
m
e
e
t
 
t
h
e
 

require-
m

eats ,of its u.er. and so com
plaintsand

p
r
o
t
e
s
t
s
 
a
g
a
i
n
.
t
 
t
h
e
 
f
u
r
t
h
e
r
'
 
e
x
t
e
n
s
i
o
n
.

w
ere' filed 'w

iththe Public Service C
om

-
m

i.siori~" O
n ~he 2rid day of M

ay, 1946; the
w

aterconipany filed a new
 tariff'and anew

.
e
t
 
o
f
 
r
u
l
e
S
 
a
'
n
d
'
r
e
g
i
i
l
a
t
i
o
n
s
 
p
r
o
v
i
d
i
n
g
 
f
o
r

n
e
w
,
 
a
n
d
 
i
n
 
.
o
m
e
 
i
n
s
t
a
n
c
e
.
,
 
i
n
c
 

rea. 
ed,

r
a
t
e
s
.
 
A
 
f
o
r
m
a
l
 
h
e
a
r
i
n
g
 
w
a
s
 
h
é
l
d
 
b
e
f
o
r
e

thë ,P
ublic S

erviceC
onui.sionim

.M
ay 22,

'W
46, a:t .w

hich tim
e testim

ony. w
a. given

.
b
y
 
o
f
f
c
i
a
l
s
 
o
f
 
t
h
e
 
w
a
t
e
r
'
 
,
.
c
o
m
p
a
n
y
,
 
'
p
e
r
s
o
n
s

w
ho 

had 
been 

denied service'.by the w
ater

com
paiy,' and, other interested individuals.

.
T
h
e
;
f
i
n
d
i
n
g
s
o
f
 
f
a
c
t
 
m
a
d
e
 

a
r
i
d
 
t
h
e
 
o
r
d
e
r

e
n
t
e
r
e
d
 
i
n
 
t
h
a
t
 
c
a
s
e
 
w
e
r
e
 
a
d
m
i
t
t
e
d
 

i
n
 
e
v
i
-

.dence'in this. m
atter. T

he' findings of ,fact
'.establi.hed! that the' com

m
is.ioii found

,.there w
a..insuffcient w

ater.totakecare.òf
n
e
e
d
s
 
o
f
.
 
c
o
n
n
e
c
t
e
d
 
c
u
s
t
o
m
e
r
s
 

and 
those

,w
ho,.had applied" for connections;' ..that

L
auren, W

i G
ibb. and: his brother C

harles
W
.
 
G
i
b
b
.
,
 
h
a
d
 
p
i
i
r
c
h
a
.
e
d
5
0
 
p
e
r
c
e
n
t
 
'
o
f
 

the
,stocie of:the' w

ater ,com
pany; , ,tfatL

auren
.
W
.
 
G
i
b
b
.
.
h
a
d
 
e
n
t
e
r
e
d
 

i
n
t
o
 
'
n
e
g
o
t
i
a
t
i
o
n
s

w
ith the..com

pany to have'it furIli.h w
ater

.
 
t
o
 
s
o
m
e
 
.
i
x
t
y
 
h
o
r
r
e
s
 
i
n
 
t
h
e
 
.
 

subdivision : 'to
:
:
b
e
.
 
c
r
e
a
t
e
d
 
b
y
 
h
i
m
;
 
t
h
a
t
 

five ,individual.
.w

ho.e hom
e. w

ere under con.truction' w
ere

. entitled to be furnished ,w
ater and that .ix

,hom
e. then being built 'by' Lauren W

.
.G

ibbs .hould be furni.hedw
ith'w

àtet ser-
i
,
i
c
e
.
 
A
s
.
 
p
a
r
t
 
9
f
 
i
t
s
 
o
r
d
e
r
,
 
,
t
h
e
 
,
c
o
m
m
i
.
.
.
i
o
n

'.decreed "that JJie, w
ater:, com

pany should
c1iscoatin~e, t1e: .rnaking.çf, any additional

.~ji'.ji¡L,:!J
ri~~l

j:1,

'Ji

11

N
O
R
T
H
 
S
A
L
T
 
L
A
K
E
 
v
,
S
T
.
 
J
O
S
E
P
H
 

W
A
T
E
R
 
&
I
R
R
.
 
C
O
.
 
U
t
a
h
 
5
8
1

C
ite as 223 P
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w
ater connectiom

 pending the com
pletion cause the intervenors ,had suffered no dam

.
o
f
 
a
r
r
a
n
g
e
m
e
n
t
s
 
f
o
r
.
 

a
n
 
a
d
e
q
u
a
t
e
 
s
u
p
p
l
y
 

o
f
 
a
g
e
 
b
y
 
t
h
e
 
t
a
k
i
n
g
 
a
n
d
 
h
e
l
d
 
a
s
 
a
 
m
a
t
t
e
r
 
o
f

w
a
t
e
r
.
 
l
a
w
 
t
h
a
t
 
t
h
e
 
t
o
w
n
 

could condem
n the

Sub.equent to the issuance of'this order, w
ater and w

ater .ystem
 of the w

ater com
-

M
r
.
.
'
 
L
a
u
r
e
n
 
W
,
 
G
i
b
b
.
 
d
i
m
i
n
i
s
l
i
e
d
t
h
e
 
p
a
n
y
;
 
t
h
a
t
 

i
t
 
w
a
.
 
n
o
t
 

r
e
q
u
i
r
e
d
 
t
o
 
t
a
k
e
 
t
h
e

s
u
p
p
l
y
 
o
f
 
'
w
a
t
e
r
 
a
v
à
i
l
a
b
l
e
 
t
o
 
t
h
e
 
c
o
m
p
a
n
y
 
6
0
0
 

feet oípipe line con.tr,ucted1:y G
ib1:.;

b
y
 
a
c
q
U
i
r
i
n
g
 
a
 
i
è
a
.
e
 
t
ö
 
'
t
h
e
 
w
a
t
e
r
 
o
f
 
a
 
a
n
d
,
 
t
h
a
t
 
:
d
a
m
a
g
e
.
 
h
a
d
 
n
o
t
 
b
e
e
n
 
s
u
f
f
e
r
e
d

spring w
hich w

as being used' by the w
ater by him

.
c
o
m
p
a
n
y
.
 
I
n
 
.
p
i
t
e
 
o
f
t
h
e
'
f
r
e
e
z
e
 
o
r
d
e
r
,
 
N
o
t
i
c
e
 
o
f
 
a
p
p
e
a
l
 
w
a
.
g
i
v
e
n
 
b
y
t
h
e
d
e
~

four m
ore corinectionsw

ere m
ade by L

au- fendant G
ibbs and several of the interven-

r
e
n
 
G
i
b
b
s
 
t
o
 
t
h
e
 
e
x
t
e
r
i
.
¡
ò
n
 
.
 

l
i
n
e
'
 
w
h
e
n
 
t
h
i
.
 
e
r
s
,
 
b
u
t
 
t
h
e
b
r
i
e
f
s
,
 
a
n
d
 
a
r
g
u
m
e
n
t
.
 
c
o
v
e
r
 

is-

s
o
i
i
r
c
e
 
o
f
 
w
a
t
e
r
 
w
a
s
 
o
b
t
a
i
r
i
e
d
 
b
y
 
h
i
s
 
w
i
f
e
.
 
s
u
e
.
 
w
h
i
c
h
 
a
f
f
e
c
t
 
d
e
f
e
n
d
a
n
t
 
G
i
b
b
s
,
 
m
o
s
~
l
y

T
h
e
s
e
 
u
n
a
u
t
h
o
r
i
z
e
d
 
e
x
t
e
h
.
i
o
n
.
'
 

w
ere called and the dispo.ition of pointsrai.c¡! by

tö the attention of thépïiblic~ervice C
om

- him
 w

il decide all contentions m
ade by the

m
issionancl it conducted an inve.tigation qther appellants.

into tleoperationSof thew
atercom

påny. T
he points relied onby,appellahts forre-

O
n
 
t
h
e
 
9
t
h
 

d
a
y
 
o
f
 

J
u
l
y
,
 
1
9
4
8
,
 
t
h
e
 
c
o
m
m
i
s
-
 
'
v
e
r
.
a
l
a
r
e
:
.
 
(
1
)
 

T
hat G

ibbshad:an interest
s
i
o
n
 
i
.
.
u
e
d
 
a
 
n
o
t
i
e
e
 
o
f
:
 
a
 
h
e
a
r
i
n
g
 
'
o
n
t
h
e
 
i
n
 
t
h
e
 
w
a
t
e
r
 
s
y
.
t
e
n
i
 
w
h
i
c
h
 
c
o
u
l
d
 
n
o
t
 
b
e
 
t
a
k
-

m
a
t
t
e
r
 
a
n
d
 
t
h
e
'
 
s
a
m
e
,
 
w
a
s
 

s
e
t
 
f
o
r
 
t
h
e
 
2
0
t
h
 
e
n
 
b
y
 

c
o
n
d
e
m
n
a
t
i
o
n
,
 
b
e
c
a
u
.
e
i
t
 
w
a
.
a
l
r
e
a
d
y

d
a
y
 
o
f
 
J
u
1
y
,
1
9
4
8
.
 
T
h
e
'
 
r
e
c
o
r
d
d
ö
e
s
 
n
o
t
.
 
d
i
s
-
 
d
e
v
o
t
e
d
 
t
o
 
t
h
e
 
h
i
g
h
e
s
t
 

p
u
b
l
i
c
 
u
.
e
;
 
(
2
)

close 
w

hat tran.pired át that hearing' and that if G
ibbs is w

rong in his..firstconten-
w

hat. 'fùrther order., if'any,w
ereis.ued tion"then he is entitled to dainge.; (3)

by the P
ub-Iic S

ervice C
onim

ission. the 'court coiIm
itted error in perm

itting.the
A
f
t
e
r
 
i
t
 
w
a
s
 
l
e
à
r
n
e
d
 
t
h
a
t
 
t
h
e
 
w
a
t
e
r
 
c
o
m
-
 
t
o
w
n
 
t
o
 
d
i
s
m
i
s
s
 

that 
p
o
r
t
i
o
n
 
o
f
 
i
t
s
 
'
a
ë
t
í
o
n

pany: w
a.prohibited ,from

 m
aking further .eeking to condem

n th,e 60Q
 feet e:xtension

service 
connection., tliecom

pany and L
au- belonging to G

ibbs; (4) the jury, shoiild
r
e
n
 
G
i
b
b
.
 
a
g
r
e
e
d
 

t
h
a
t
 
t
h
e
 
o
w
n
e
r
s
h
i
p
,
o
f
 
t
h
e
 
h
a
v
e
 
b
e
e
n
 
p
e
r
m
i
t
t
e
d
t
o
.
d
e
t
e
r
m
i
n
e
 
t
W
o
 
q
u
e
.
-

600 feet .of. pipe,. w
hich hacl been im

talled tions;.. nam
ely, w

hether the property, of
b
y
 
h
i
m
 
a
n
.
d
 
w
h
i
c
)
'
 
w
a
.
 
t
o
.
,
b
e
p
a
i
d
 
f
o
r
.
 
b
y
 
G
i
b
b
s
 
w
~
s
'
 
w
i
t
h
i
n
 
t
h
e
 
f
r
a
Í
i
c
h
i
s
e
 
a
r
e
a
 
o
f
 
t
h
e

r
e
c
e
i
p
t
.
 
f
r
¿
m
 
u
.
.
e
r
.
,
 
w
a
:
s
 
t
o
 

rem
ain in ,or w

ater com
pany and w

hether there w
as

r
e
v
e
r
t
 
t
o
 
h
i
m
 
a
~
d
t
h
t
i
:
q
n
t
r
a
c
t
 
o
r
'
i
n
.
t
a
l
l
a
-
 
w
a
t
e
r
 
t
o
 
s
u
p
p
l
y
 
t
h
e
 
.
i
x
t
y
 
i
:
o
n
n
e
d
i
o
n
s
 
c
a
l
l
e
d

t
i
o
n
a
n
d
 
p
u
r
c
h
a
s
e
 
W
a
S
 
m
u
t
u
a
l
l
y
 
r
e
s
c
i
n
d
e
d
.
 
'
f
o
r
 
i
n
 
t
h
e
 
G
i
b
b
s
-
W
a
t
e
r
 
'
,
c
o
m
p
a
n
y
.
 
,
a
g
r
e
e
-

. S
ub.eque~

t ~
otheorder()f the P

ublic m
ent; aiid (5) the courterredinperm

it~
S
e
r
v
i
c
e
.
C
o
m
m
:
i
s
s
i
o
~
:
o
n
J
u
l
y
,
2
7
,
 
1
9
4
6
,
 
w
h
i
c
h
 
.
t
i
r
t
g
 
t
h
e
 
c
i
t
y
 
t
o
 
f
u
r
n
i
s
h
 
w
a
t
e
r
 

through

p
r
o
h
i
b
i
t
e
d
f
u
r
t
h
e
r
,
c
o
n
n
c
c
t
i
o
n
s
 
t
o
 
t
h
e
 
w
a
t
e
r
 
'
G
i
b
b
s
'
 
e
x
t
e
n
.
i
o
n
;
 
w
i
t
h
o
u
t
 
c
o
m
p
e
n
.
a
t
i
n
g
i
.
h
i
m

s
y
.
t
e
m
,
 
:
t
h
e
 
i
n
h
a
b
i
t
a
n
t
s
:
.
 
o
f
 
t
h
e
 
a
r
e
a
 
b
e
i
n
g
 
f
o
r
 
i
t
s
u
.
e
.

.
e
r
v
e
d
 
b
y
 
t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y
 
b
e
c
a
m
e
 
f
e
a
r
-
 
'
C
o
u
n
s
e
l
f
o
r
 
a
p
p
e
-
l
a
n
t
s
e
e
k
t
ó
'
 
i
m
p
¡
-
ê
~
s
 
o
n

f
u
l
 
o
f
 
J
o
s
i
n
g
t
h
e
i
r
 
r
i
g
h
t
.
 
t
o
 

the u.e, of theíiithe argum
entthatthe coiii-tby its 'order

w
ater' 

a
n
d
.
 
.
o
t
h
e
y
,
:
i
n
'
c
o
r
p
o
r
a
t
e
d
 
t
h
e
 
.
a
r
e
a
 
o
f
 
'
c
o
n
d
e
m
n
a
t
i
o
n
,
 
¡
i
e
r
m
i
t
t
e
d
 

"the"tow
ri to

:
i
n
t
o
 
t
h
e
 
t
o
w
n
 

of. N
orth Salt L

ake. ,For cut off contriict rights' bet~eenG
ibb.and

a
l
l
 
p
r
a
c
t
i
c
a
l
 
p
u
r
p
o
.
e
.
;
.
 
t
h
e
 

t
e
r
r
i
t
o
r
y
 
b
e
i
n
g
 
p
e
r
.
ô
n
s
 
r
e
s
i
d
i
n
g
 

i
n
 
t
h
e
f
e
r
r
i
t
o
r
y
 
:
s
e
r
v
'
e
d
'
 
b
y

served, 
b
y
 
t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y
¡
e
x
c
l
l
i
.
i
v
e
 
.
o
f
t
h
e
 
w
a
.
t
e
r
 
c
ò
m
p
a
h
y
 
a
n
d
 
t
h
u
s
 
t
h
a
t
 

t
h
e
 
o
r
d
e
r

t
h
e
,
 
G
i
b
b
s
'
 
.
 

subdivi.ion, 
, w

as.. incorporated of conè!ìination¿Ü
êi not cöndem

n for 'a
w
i
t
h
i
n
,
 
t
h
e
 
l
i
m
i
t
s
 
o
f
 
t
h
e
.
 
t
o
w
n
.
 
,
T
h
e
 

a
p
p
e
l
-
 
m
o
r
e
 
n
e
'
t
.
.
a
r
y
 
p
u
b
f
i
c
'
l
i
s
e
'
 
b
u
t
'
 
c
o
n
d
e
m
n
e
d

I
-
a
n
t
.
 
o
t
h
e
r
 
.
 than G

ibb., and his w
ife are for the sam

e usèw
ith the' resulttha:t the

o
w
n
e
r
.
 
o
f
 
p
r
o
p
e
r
t
y
 
h
c
a
t
e
d
.
 
i
n
 
o
r
 
a
d
j
a
c
e
n
t
 
,
a
C
t
i
o
n
 
m
e
r
e
l
y
.
 
b
e
n
e
f
i
t
e
d
.
 
o
n
e
 
c
i
a
.
.
 
t
o
 
t
h
e

t
o
 
t
h
e
p
r
o
p
o
.
e
d
 
s
u
b
d
i
v
i
.
i
o
n
,
 
w
h
o
 
c
1
a
i
n
i
 
t
h
e
y
 
d
e
t
r
i
m
e
n
t
.
 
o
f
'
 
a
n
o
t
h
e
r
 
c
l
a
s
.
.
 
S
t
a
t
e
d
 
i
n
,
a
n
-

have right.. to the u.e of w
ater, ,and they other w

ay, that w
hile a m

unicipalcorpora-
s
o
u
g
h
t
 
,
t
o
 
i
n
t
e
r
v
e
n
e
 
t
o
.
'
 
p
r
o
t
e
c
t
.
.
 
a
 
'
.
c
l
a
i
m
e
d
 
t
i
o
n
 
m
a
y
 
c
o
n
d
e
m
n
 
t
h
e
 
.
 

property . of. ,a public
r
i
g
h
t
 
t
o
 
b
e
.
 
f
u
r
n
i
.
h
e
,
d
 
,
w
a
t
e
r
 
t
h
r
o
u
g
h
 
t
h
e
 
.
,
u
t
i
l
i
t
y
 
a
n
d
 
i
n
 
a
s
e
r
i
.
e
,
r
a
i
.
e
 
:
:
t
h
e
:
 
.
s
t
a
n
d
a
r
d

toW
n~ssystem

.. .of u.e by .0 doing, the nece..ary..standard.
:
A
t
;
 
t
h
e
 
d
o
s
e
 
o
f
 
t
h
e
 
t
r
i
a
l
;
 
t
h
e
 
c
o
u
r
t
,
d
i
s
-
 
a
r
e
 
,
n
o
t
r
e
a
ë
h
e
d
 
i
f
t
h
è
 
t
o
w
n
 
m
e
r
e
l
y
 
.
a
t
t
e
m
p
t
s

'
¡
n
i
s
s
e
d
 
t
h
e
c
o
m
p
J
a
i
r
i
t
s
 
i
n
,
i
n
t
e
r
v
e
n
t
i
o
n
.
'
.
q
e
-
 
.
t
o
 
.
u
b
.
t
i
t
u
t
e
o
n
e
:
 
,
g
r
o
u
p
 
o
f
,
u
.
,
e
r
s
.
 
f
o
r
å
n
-
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C
IFIC

 R
E

PO
R

T
E

R
¡ 2d SE

R
IE

S

other. A
ssum

ing that under certain factual
situations appellants' contention m

ight be
sustained, w

e are here presented w
ith facts

w
h
i
c
h
 
e
s
t
a
b
l
i
s
h
 
t
h
a
t
 

t
h
e
 
c
i
t
y
 
w
a
s
 
r
e
q
u
i
r
e
d
 

to
furnish w

ater to all classes w
ho could estab-

lish valid claim
s to the use of w

ater.A
ppel-

lants' diffculty is that they failed toes-
t
a
b
l
i
s
h
 
a
n
y
 
r
i
g
h
t
,
 
c
o
n
t
r
a
c
t
u
a
l
 
o
r
 
o
t
h
e
r
w
i
s
e
,

to the use of w
ater.

S
e
c
t
i
o
n
 
1
5
-
-
7
-
4
,
 
U
.
C
.
A
.
l
9
4
3
,
 
p
r
o
v
i
d
e
s
 
a
s

f
o
l
l
o
w
s
:
 
"
T
h
e
 
b
o
a
r
d
 
o
f
 
c
o
m
m
i
s
s
i
o
n
e
r
s
,

city 
c
o
u
n
C
i
l
 
o
r
 
b
O
a
r
d
 
o
f
 
t
r
u
s
t
e
e
s
 

o
f
 
a
n
y
 

city
or tow

n m
ay acquire, purchase O

r leaseaJl
or' O

O
y" ¡it 'of 'am

y w
ater, w

ate1'rks
system

, w
aer supply or property con-

n
e
c
t
e
d
t
h
e
r
e
w
i
t
h
,
 
a
n
d
 
w
h
e
n
e
v
e
r
 
t
h
e
 
g
o
v
-

e
r
n
i
n
g
 
b
o
d
y
 
o
f
 
a
 
.
 
c
i
t
y
 
à
r
 
t
o
w
n
 

shall deem
it necessary' for the public good such city
o
r
 
t
o
w
n
 
m
a
y
 
b
r
i
n
g
 
c
o
n
d
e
m
n
a
t
i
o
n
 
p
r
o
-

ceedings to acquire the sam
e; * * *."

(
I
t
a
l
i
c
s
 
o
u
r
s
.
)

S
u
b
s
e
c
t
i
o
n
 
(
3
)
 
o
f
 
S
e
c
t
i
o
n
 
1
0
4
-
1
-
1
,

U
.
C
.
À
.
.
L
~
4
3
,
 
s
u
p
p
i
e
m
e
n
t
s
 
t
h
e
 

previous' sec-
tion and provides that reservoirs, canals,
aqueducts, flum

es, ditches, or pipes for con-
ducting w

ater for the use of the inhabitants
o
f
 
a
n
y
 
c
o
u
n
t
y
 
o
r
 
c
i
t
y
 
o
r
 
i
n
c
o
r
p
o
r
a
t
e
d
 
t
o
w
n

m
ay be ,taken under the right of em

inent
dom

ain.

(1, 2) T
hese provisions in the statutes

authorize 
N
o
r
t
h
 
S
a
l
t
 
L
a
k
e
 
t
o
 
c
o
n
d
e
m
n

t
h
e
 
s
y
s
t
e
m
 
f
o
r
 
t
h
e
 
u
s
e
 
o
f
 
t
h
e
 
i
n
h
a
b
i
t
a
n
t
s
 

of
. that tow

n even though the property belongs
to a com

pany w
hich is furnishing public

s
e
r
v
i
c
e
.
 
T
h
e
 
s
t
a
t
u
t
e
 
m
a
k
e
s
 
t
h
e
 
t
o
w
n
 
u
s
e

a
 
h
i
g
h
e
'
 
u
s
e
 
a
n
d
 
p
e
r
m
i
t
s
 
c
o
n
d
e
m
n
a
t
i
o
n

w
hen 

necessary for the good of the public.
See M

cQ
uilin, M

unicipal C
orporations,

C
h
a
p
t
e
r
,
 
3
2
,
 
P
a
r
a
g
r
a
p
h
 
1
6
1
6
,
 
p
a
g
e
 
5
3
9
.

H
ow

ever, the right ,to condem
n m

ust be
,exercised in such a m

anner that persons
w
h
o
 
h
a
v
e
 
a
c
q
u
i
r
e
d
 
t
h
e
 

r
i
g
h
t
 
t
o
 
t
h
e
 
u
s
e

o
f
 
w
a
t
e
r
 
a
r
e
 
n
o
t
 
p
r
e
j
u
d
i
c
e
d
 
m
e
r
e
l
y
 
t
o
 
b
e
n
e
-

fit som
eone 'w

ith equal rights.

A
ssum

ing for the purpose of this point
t
h
a
t
 
t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y
 
h
a
d
 
i
n
v
a
d
e
d
 
t
h
e

territory east of the' highw
ay by m

aking
som

e servic,e connections. T
his does not

require that anyone w
ho 'subsequently elects

t
o
 
b
u
i
l
d
 
i
n
 
t
h
a
t
 
a
r
e
a
 
h
a
s
 
a
n
'
 
a
b
s
o
l
u
t
e
 
r
i
g
h
t

t
o
 
h
a
v
e
 

w
a
t
e
r
 
d
e
l
i
v
e
r
e
d
 
t
o
 
h
i
s
 
p
r
e
m
i
s
e
s
.

T
h
e
r
e
 
i
s
 
a
n
,
 
a
r
e
a
 
b
e
y
o
n
d
 

w
h
i
c
h
 
t
h
e
 

utility

n
e
e
d
 
n
o
t
 
g
o
 
t
o
 
s
e
r
v
i
c
e
 
c
u
s
t
o
m
e
r
s
 
a
n
d

there is a m
axim

um
 num

ber of users w
ho

can be serviced. A
 utility can not be or-

d
e
r
e
d
 
t
o
 
d
e
l
i
v
e
r
 
m
o
r
e
 
w
a
t
e
r
 
,
t
h
a
n
 
c
a
n
 
b
e

o
b
t
a
i
n
e
d
 
f
r
o
m
 
t
h
e
 
s
o
u
r
c
e
.
 
I
f
 
e
i
t
h
e
r
 
c
a
n

b
e
 
r
e
q
u
i
r
e
d
 
t
o
 
f
u
r
n
i
s
h
 
w
a
t
e
r
 
t
o
 
e
v
e
r
y
o
n
e

residing in a tow
n or in a given district

a
n
d
 
t
o
 
e
v
e
r
y
o
n
e
,
 
s
u
b
s
e
q
u
e
n
t
l
y
 
c
o
m
i
n
g
 
i
n
t
o

a
 
t
e
r
r
i
t
o
r
y
 
c
o
n
t
i
g
u
o
u
s
 
t
h
e
r
e
t
o
,
 
:
t
h
e
n
 
t
h
e

r
i
g
h
t
s
 
o
f
 
p
r
i
o
r
 
u
s
e
r
s
,
 
c
a
n
 
,
b
e
 
r
e
d
u
c
e
d
 
t
o

n
o
t
h
i
n
g
n
e
s
s
.
 
I
n
t
h
i
s
 
s
t
a
t
e
.
t
h
e
P
u
b
l
i
c
 
S
e
r
v
-

ice C
om

m
ission is vested w

ith the pow
er

t
o
 
d
e
t
e
r
m
i
n
e
 

the relative rights and obliga-
tions betw

een the utility and the consum
er.

S
e
c
t
i
o
n
 
7
6
-
1
,
 
U
.
C
.
A
.
1
9
4
3
,
 
p
r
o
v
i
d
e
s
,
:

"T
he com

m
ission is hereby vested ,vith

pow
er and jurisdiction to supervise and

regulate every public utIlity in this state,
a
n
d
 
t
o
 
s
u
p
e
r
v
i
s
e
 
a
l
l
 
o
f
 
t
h
e
 

b
u
s
i
n
e
s
s
 
o
f

every such public utility in this state, and
to do all things, w

hether herein specifically
designated or in addition thereto, w

hich are
n
e
c
e
s
s
a
r
y
 
o
r
 
c
o
n
v
e
n
i
e
n
t
 
i
n
 
t
h
e
 
e
x
e
r
c
i
s
e

of such pow
er and jurisdiction."

(
3
)
 
I
f
 
t
h
e
 
c
i
r
c
u
m
s
t
a
n
c
e
s
 
a
n
d
 
e
v
e
n
t
s

show
n in the record be considen:din chron-

ological order then it becom
es apparent that

the judgm
ent did not disturb any existing

o
r
 
c
o
n
t
i
n
g
e
n
t
 
r
i
g
h
t
s
 
o
f
 
a
p
p
e
l
l
a
n
t
s
.
 
A
t
 
t
h
e

tim
e Lauren W

.G
ibbs concluded to' w

ork
o
u
t
 
a
 
s
u
b
d
i
v
i
s
i
o
n
 
o
n
 
-
t
h
e
 
G
i
b
b
s
 
p
r
o
p
e
r
t
y
,

it m
ust be assum

ed that there w
as suffcient

w
a
t
e
r
 
t
o
 
s
a
-
t
s
f
y
a
l
l
 
p
e
r
s
o
n
s
 
t
h
e
n
 
'
u
s
i
n
g

w
ater, as, in'a, subsequent hearing before

t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
,
 
t
h
e
 
c
o
m
-

pany w
as ordered to furnish them

 and
som

e additional users w
ith w

ater. H
ow

-
e
v
e
r
,
 
a
t
 
t
h
e
 
t
i
m
e
 
t
h
e
 
a
g
r
e
e
m
e
n
t
 
w
a
s
 

reached
b
e
t
w
e
e
n
 
G
i
b
b
s
 

a
n
d
 
t
h
e
 
w
a
t
e
r
 

com
pany,

t
h
e
r
e
 
w
a
s
 
d
o
u
b
t
 
i
n
 
t
h
e
 
m
i
n
d
s
 
o
f
 

the :parties
t
h
a
t
 
t
h
e
 
s
i
x
t
y
 
c
o
n
t
e
m
p
l
a
t
e
d
 
c
o
n
n
e
c
t
i
o
n
s

c
o
u
l
d
 
b
e
 
s
e
r
v
e
d
,
 
a
s
 
i
t
 
w
a
s
 
u
n
d
e
r
s
t
o
,
o
d
 
t
h
a
t

every connection w
as contingent up'on the

availabÏ'lity of w
ater. T

hat the doubts in
t
h
e
 
m
i
n
d
s
 
o
f
 
t
h
o
s
e
 

parties 
w

ere not im
agi-

nary is confirm
ed by the findings of the

Public Service C
om

m
ission. A

t the hear-
i
n
g
 
b
e
f
o
r
e
 
t
h
a
t
 
c
o
m
m
i
s
s
i
o
n
 
i
n
 
M
a
y
,
 
1
9
4
6
,

it w
as concluded that the quantity of w

ater
then developed w

as not suffcient to perm
it

the com
pany to m

ake anym
ore extensions.

T
he m

ost the èom
m

issio'n w
ould authorize

w
as that the com

pany be required to furnish

¡Iii:1

N
O

R
T

H
 S

A
LT

 
L
A
K
E
 
v
.
S
T
.
 
J
O
S
E
P
H
 

W
A

T
E

R
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R

. C
O
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w
a
t
e
r
 
t
o
 
t
h
e
 
s
i
x
 
h
o
u
s
e
s
 
w
h
i
c
h
 
w
e
r
e
 
t
h
e
n

u
n
d
e
r
 
c
o
n
s
t
r
u
c
t
i
O
n
'
 
a
n
d
 
n
o
 
m
o
r
e
.
 
A
t
 

,the
t
i
m
e
 
o
f
 
t
h
a
t
 
h
e
a
r
i
n
g
 

t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y

w
a
s
 
a
 
p
u
b
l
i
c
 
u
t
i
l
i
t
y
 

subject to the rules and
r
e
g
u
l
a
t
i
o
n
s
 
o
f
 
t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
O
m
m
i
s
.
'

sion and its findings and orders w
ere bind-

ing on the com
pany, its successO

rs, those
claim

ing'. through or under it, and those
later dealing. w

ith it. S
ee S

ection 76-3-
2
3
 
a
n
d
.
7
6
-
1
4
,
 
U
.
C
.
A
.
1
9
4
3
.
 
T
h
e
 
o
r
d
e
r

c
o
n
t
a
i
n
e
d
 
t
h
e
 
r
e
s
t
r
i
c
t
i
o
n
 
t
h
a
t
 

no further
connectionS

 could be m
ade and this' w

as
b
i
n
d
i
n
g
 
o
n
 
t
h
e
 
w
a
t
e
r
 
c
O
m
p
a
n
y
 
a
n
d
 
c
o
n
-

trolled its obligation to furnish w
ater to

t
h
o
s
e
 
p
a
r
t
i
e
s
 
w
h
o
 
d
i
d
 

not have' w
ater con-

n
e
c
t
i
o
n
s
.
1
f
 
d
e
f
e
n
d
a
n
t
 
G
i
b
b
s
 

or 'other af-
fected property ow

nersc1aim
ed an im

pair-
m
e
n
t
 
o
f
.
 
t
h
e
i
r
 
r
i
g
h
t
s
 
b
y
 
t
h
e
 
r
u
l
i
n
g
s
 
m
a
d
e

a
n
d
 
w
e
r
e
'
n
o
t
 
s
a
t
i
s
f
i
e
d
 

,
w
i
t
h
 
t
h
e
 
o
r
d
e
r
 
a
s

entered, 
then their relief w

as by requesting
a
 
f
u
r
t
h
e
r
 
h
e
a
r
i
n
g
 

b
e
f
o
r
e
 
t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
-

ice C
om

m
ission' or by appeaI. to' this court.

N
at having taken steps to have the O

rder
m

odified or changed, the sam
e has the ef-

fect ofa judgm
ent and its legality cannot

b
e
 
a
t
t
a
c
k
e
d
 
'
i
n
 
t
h
i
s
 
p
r
o
c
e
e
d
i
n
g
s
.

W
e are not confronted w

ith the ques-
tionof appellants' contract rights beingim

.
paired 

b
y
 
t
h
e
 
j
u
d
g
m
e
n
t
.
 
T
h
e
 

rights, if
a
n
y
,
 
r
u
n
n
i
n
g
 
b
e
t
w
e
e
n
 

G
ibbs, the' O

ther ape
p
e
l
l
a
n
t
s
;
 
a
n
d
 

t
h
e
 
w
a
t
e
r
 
c
o
m
p
a
n
y
 
w
e
r
e

f
o
u
n
d
e
d
 
i
n
:
 
t
h
e
 
a
g
r
e
e
m
e
n
t
 
t
-
o
 
f
u
r
n
i
s
h
 

con-
nections to sixty, hom

es. T
here are tw

o
reasons 

w
hy the rights granted by ,this

c
o
n
t
r
a
c
t
 
w
e
r
e
 
n
o
t
 
f
i
x
e
d
 
r
i
g
h
t
s
 
w
h
i
c
h
 
c
o
u
l
d

n
o
t
 
b
e
 
i
m
p
a
i
r
e
d
 
b
y
 
c
o
n
d
e
m
n
a
t
i
o
n
 
p
r
o
c
e
e
d
-

i
n
g
s
 
o
r
 
o
r
d
e
r
s
 
o
f
 

,the ' P
ublic: S

ervice' C
om

- .
m
i
s
s
i
o
n
.
 
F
i
r
s
t
;
 
t
h
e
 
d
u
t
y
 
t
o
 
c
o
n
n
e
c
t
 
w
a
s

e
x
p
r
e
s
s
l
y
"
 
c
o
n
d
i
t
i
o
n
e
d
 
u
p
o
n
 
t
h
e
r
e
 

being
w
a
t
e
r
 
'
a
v
a
i
l
a
b
l
e
 
f
o
r
 
u
s
e
 

and as previously
stated the P

ublic S
ervice C

om
m

ission found
t
h
e
r
e
 
w
a
s
 
n
o
t
 
s
u
f
f
c
i
e
n
t
 
t
h
e
n
 
d
e
v
e
l
o
p
e
d
 
t
o

perm
it 

Jurther expansion. Section 76-
1
8
,
 
U
.
C
.
A
.
l
9
4
3
,
 
p
r
o
v
i
d
e
s
 
:
 

"
T
h
e
 
c
o
m
m
i
s
s
i
o
n

s
h
a
l
l
 
h
a
v
e
 
p
o
w
e
r
,
 
~
f
t
e
r
 
a
 

h
e
a
r
i
n
g
,
 
t
o
 
a
s
-

certain and fix just and rN
sonable stand-,

a
r
d
s
,
 
c
l
a
s
s
i
f
i
c
a
t
i
o
n
s
,
 
T
l
~
g
u
l
a
t
i
o
n
s
,
 
,
p
r
a
c
t
i
c
e
s
,
-

m
~asurem

ents or service to be furnished,
im

posed, obs'eryed and follow
ed by aU

 elecc
trical, ga~ andw

ater corporations; * * *."

(
4
)
 
A
c
c
o
r
d
i
n
g
l
y
,
 
t
h
e
 
r
i
g
h
t
 
o
f
 
,
t
h
e
 
w
a
t
e
r

com
pany to ,bind itself to a contract to

m
ake connections and furnish w

ater w
as
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s
u
b
j
e
c
t
 
t
o
 
r
e
g
u
l
a
t
i
o
n
 
b
y
 
t
h
e
 

P
u
b
l
i
c
 
5
e
r
v
:
i
e

C
o
m
m
i
s
s
i
o
n
,
 
a
n
d
,
 

so long as. the, subject
m
a
t
t
e
r
 
d
e
a
l
t
 

w
ith services over w

hich the
com

m
ission 

had juridiction, the contracting
p
a
r
t
i
e
s
 
a
r
e
 
p
r
e
s
u
m
e
d
 
t
o
 
h
a
v
e
 
c
o
n
t
r
a
c
t
e
d

w
ith the statuory provisions in m

ind. Such
b
e
i
n
g
 
t
h
e
 
c
a
s
e
,
 
a
p
p
e
l
l
a
n
t
s
 
c
a
n
n
o
t
 
s
u
c
c
e
s
s
-

f
u
l
l
y
 
a
s
s
e
r
t
 
i
n
 
t
h
i
s
 
p
r
o
c
e
e
d
i
n
g
 
t
h
a
t
,
 
t
h
e
y

h
a
v
e
 
v
e
s
t
e
d
 
r
i
g
h
t
s
 
t
o
 
c
o
n
n
e
c
t
i
o
n
s
.
 
w
h
i
c
h

w
e
r
e
 
i
m
p
a
i
r
e
d
 
b
y
 
t
h
e
 

condem
nation.

(
5
)
 
U
n
d
o
u
b
t
e
d
l
y
,
 
w
h
e
n
 
t
h
e
 
t
o
w
n
 
c
o
n
-

d
e
m
n
e
d
 
t
h
e
 
e
n
t
i
r
e
 
s
y
s
t
e
m
 
o
f
 
t
h
e
 

w
ater coni-

p
a
n
y
,
 
t
h
~
 
r
i
g
h
t
s
 
a
n
d
 
p
r
i
v
i
l
e
g
e
s
 
t
h
a
t
 

extend-
ed to, and the obligations im

posed upon the
w

ater com
pany w

ere carried over and the
tow

n is required to m
eet those obligations.

B
u
t
,
 
b
y
 
a
c
q
u
i
r
i
n
g
 
a
 
s
y
s
t
e
m
 
t
h
e
 
t
o
w
n
 
d
i
d

not assum
e additional burdens and the'

r
i
g
h
t
s
 
o
f
 

persons 
i
n
 
o
r
 
c
o
m
i
n
g
 
,
i
n
t
o
 
t
h
e

territory 
w

ould not be enlarged by the court
p
r
o
c
e
e
d
i
n
g
s
.
 
I
f
 
l
i
m
i
t
a
t
i
o
n
s
 
w
e
r
e
 
i
m
p
o
s
e
d

o
n
 
t
h
e
 
'
w
a
t
e
r
 
c
o
m
p
a
n
y
 
i
n
 
t
h
e
 

hearing be-'
f
o
r
e
 
t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
,
 
t
h
e
n

c
o
n
d
e
m
n
a
t
i
o
n
 
o
f
 
t
h
e
 
p
r
o
p
e
r
t
y
 
b
y
 
t
h
e
 
t
o
w
n

w
o
u
l
d
 
n
o
t
 
u
n
b
l
o
c
k
 
t
h
e
 
c
o
n
t
r
o
l
s
.
 
T
h
e
"
 
g
e
n
-

e
r
a
l
r
u
l
~
 
g
o
e
s
 
,
n
o
 
f
u
r
t
h
e
r
 
t
h
a
n
 
t
o
 
h
o
l
d
 
t
h
a
t

the 'to\V
 takes the franchise, andpioperty

subject to all burdens of furnishing w
ater

that w
ere im

posed at the, tim
e of the trans-

fer. .
C

ontr,ary to appellant's assertion, w
e are

persuaded this suit w
as not, instituted to

prefer 
class against class, but rather for

legitim
ate m

unicipal purposes to, Protect,
all users. w

ho could be serviced from
 the

then, 
available source, and, that the suit w

as
an honest effort on the part O

f the tow
n

authorities to 'condem
n ,a' .com

plete. ,system
w
i
t
h
o
u
t
 
u
n
f
a
i
r
 
d
i
s
c
r
i
m
i
n
a
t
i
o
n
.
 

and w
ith in"

t
e
n
t
i
o
n
s
 
o
f
 
f
u
r
n
i
s
h
i
n
g
 
w
a
t
e
r
 
t
o
 
a
l
l
 
p
e
o
p
l
e

w
ho w

ere legally entitled to be served, at
t
h
e
 
t
i
i
r
e
'
9
t
;
c
o
n
d
e
m
n
a
t
i
o
n
.
 
T
a
k
i
n
g
 
b
y
 
t
h
e

t
o
w
n
 
-
U
n
d
e
r
 
s
u
c
h
 
c
i
r
c
u
m
s
t
a
n
c
e
s
 
i
s
 
f
o
r
 
a

m
ore necessary public use than that' to

w
hich the utility w

as putting the w
ater

a
n
d
 
i
s
 

perm
itted by our statutesand'-deci-

sions.

(
6
)
 
P
o
i
n
t
 
(
2
)
 
i
s
 
a
l
s
o
 

resolved against ap-
.peIlant G

ibbs. Som
e :of the reasons ad-

vanced in discussing point (1) suggest the
answ

er as to ,w
hy G

ibbs is not entitled to
dam

ages fo, im
pairm

ent of his ~
ontract
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w
ith the' w

atêr cO
l1pany.W

e need not
speculate on the dam

ages that G
ibbs m

ight
h
a
v
e
 
s
u
f
f
e
r
e
d
 
h
a
d
 
'
h
e
 
o
w
n
e
d
 

a
n
 
e
n
f
o
r
c
e
a
b
l
e

contract again'st that com
pany. H

e stipulat-
ed that his application w

as subm
itted and the

a
i
i
p
r
o
v
3
!
1
 
b
y
'
 
t
h
e
 

com
pany 

w
as 

predicated.
u
p
o
n
 
t
h
e
 
c
o
n
d
i
t
i
o
n
 
t
h
a
t
 
c
o
n
n
e
c
t
i
o
n
s
 
w
o
u
l
d
:

b
e
 
i
h
a
d
e
 

' only 
if w

ater w
asavaiH

ibk T
his

condition w
as im

portant" in:': view
. .of the

f
a
c
t
 
t
h
a
t
 
.
t
h
e
 
s
ù
p
p
l
)
'
 
o
f
 
w
a
t
e
r
 
w
a
s
 
e
x
t
r
e
m
e
l
y

liinited., ,G
ibbs w

as affore!~d aii opportunity
to estah,lish the av~ilábilityof w

ater w
hen

the m
aÙ

~
rdw

as lj~
~

rd before the coi:m
is-

sion but in'this he m
ust have failed as a

contiârjfi~('ing~.ä~ m
ade. H

is rights to
h~vew

åtir'furnished, if ¡m
y;m

ustbede-
teriiiiied 

at 
the tim

e the m
~

ttër ~
as' in

i
s
s
~
e
.
b
~
'
f
o
r
e
 
t
h
e
 
P
u
b
l
i
c
 
S
e
r
L
l
c
e
 
C
o
m
m
i
s
-
'

siO
li â~

dthé1:riai co~
rtcould not overturn

t
h
e
 
f
i
n
d
i
n
g
s
 

o
f
 
t
h
a
t
 
b
O
d
y
 
o
n
f
a
~
t
u
a
l
m
¡
i
t
-

tersiÌi issue ï'n a proceëding ~hichjthad
jiirisdictionto' hear, . ,If for the niom

e,iÍt ~ê'
r
e
~
e
r
t
 
b
a
c
k
 
t
Ò
'
t
h
e
 
t
i
i
r
e
j
u
s
L
b
e
f
ò
r
e
t
h
e
s
e

p~
oceedings ~

i¡.'e started it becom
es ap-

¡:arentthat' the rights. betw
een .tli~

 'w
ater'.

com
pan'y and G

ibbs: and the parties daim
ing

tiioughhis, cÒ
ntraèthad, to bedëter~ined:

i
n
 
t
h
e
 
i
l
m
c
e
é
d
i
n
g
s
,
b
e
f
a
r
e
.
'
 
t
h
e
 
P
u
b
l
i
e
,
 
S
e
r
v
-

ice' C
om

m
ission: : It' w

asthé' forum
 chargee!

w
i
t
h
 
c
o
n
t
r
6
1
Ì
i
i
Í
g
 
t
h
e
 
a
f
f
a
i
r
s
 
o
f
'
 
t
i
i
e
 
c
o
m
-

pany. T
he com

m
ission's earlier finding

that w
ater W

asunavai:iablew
ouldprevent

applicants'f:rom
' legally obtaining connec-

d
o
n
s
 
u
n
t
i
l
 
t
h
a
t
 
f
i
n
d
i
n
g
'
 
w
a
s
 
o
v
e
r
t
u
r
n
e
d
.

T
h
i
s
l
a
t
t
d
 
r
e
s
u
l
t
 
:
ë
o
t
i
l
d
n
o
t
 
b
e
,
 
r
e
a
c
h
e
d
 
e
x
-

c
e
p
t
 
b
y
 
a
 

sliow
ing-, 

before the com
m

ission of
a. change of circtinistances'sùbsequentto
t
h
e
'
 
f
i
n
d
i
n
g
.
 
U
n
d
e
r
.
'
 
t
h
e
 

present 'recO
rd'

G
ibbs'.'contra-ctuál: 'rights: 'and those. O

f ariy
t
h
i
r
d
 
.
 party béneficiÚ

i:es w
ere barred by"

the 
"otdú' of thecom

m
issiO

ri' So that 'if
h
e
'
 
o
r
t
h
e
y
s
u
f
f
e
r
e
d
,
a
'
I
l
y
 
d
a
m
a
g
e
;
 
i
t
 
w
a
s
'

b
y
'
t
h
a
t
 
o
r
d
e
r
 
'
a
n
d
r
i
o
t
 
b
y
 
a
 

b
r
e
a
t
h
 
o
f
 
c
o
n
~
'

t
~
a
c
t
 
.
b
y
 
t
h
e
'
 
w
a
t
e
r
c
o
I
h
p
a
n
y
'
 
o
r
 
i
t
s
 

'successor
in. interest,

. (7;:8) :In: discus5ingpoi~
t (3) w

e treat
only w

ith the contract for constructing, ,the
p
i
p
e
 
l
i
n
e
 
a
n
d
 
n
o
t
 
w
i
t
h
 
t
h
e
 
c
l
a
i
m
e
d
 
a
g
r
e
e
-

m
ent tÖ

::m
ake .and "furnish :w

ater for sikty
connections: T

he trial court did not err'
in 

perm
itting' the tciw

n todism
is's its action

a
g
a
i
n
s
t
 
t
h
e
 
d
e
f
e
n
d
a
n
t
 

G
ibbs. W

hen the.
proceedings w

ere instituted the tow
n,' al-

l
e
g
e
d
 
t
h
a
t
 
a
l
¡
'
O
f
 
t
h
e
'
p
r
o
p
é
r
t
y
.
'
s
o
u
g
h
t
t
o
-
.

be ' 'condem
ned: w

as 'ow
ned: :by the., w

ater.
cC

lm
panyexcept,the: 6-inch lirie .running ap_

p
r
o
x
i
m
a
t
e
l
y
 
6
0
0
 
f
e
e
t
"
w
h
i
c
h
,
'
w
a
s
 
c
l
a
i
m
e
d

by 
G

ibbs. T
he validity of the claim

 or
t
h
e
 
e
x
a
c
t
 
n
a
t
u
r
e
 
o
f
 
t
h
e
 
,
r
i
g
h
t
s
 
p
o
s
s
e
s
s
e
d
.
 
b
y

G
i
b
b
s
 
a
n
d
 
t
h
e
c
O
m
v
a
n
y
 
i
n
 
t
h
e
 

extension
system

 
m
a
y
 
n
o
t
.
 
h
a
v
e
 
b
e
e
n
 
.
k
n
o
\
v
n
:
 
t
o
 
.
 

the
p
l
a
i
n
t
i
f
f
.
 
p
r
i
o
r
'
 
t
o
 
t
h
e
 t
i
m
e
 
t
h
e
 

evidence w
as,

introduced. In starting a sùitit .is the best,
p
r
a
c
t
i
c
e
 
t
o
 
j
o
i
n
:
a
l
l
p
a
r
t
i
e
s
 
w
h
o
:
'
c
l
a
i
m
 
o
w
n
-
'

ership. in the system
, w

hether'valid or not,
and apparently' this w

as::done. U
nderòur'

statutes, a voluntary 'dism
issalníay 'be g'rante'

ed, by the C
ourt w

hen such dism
issal isiri

furtherance'of.: justite.W
henit .becam

e.
apparent 

t
h
a
t
 
.
 G

ibbs 
and 

t
h
e
 
.
 w

ater 
com

-
p
a
n
y
 
,
h
a
d
,
 
r
e
v
o
k
e
d
 
a
n
d
 

resC
inded 

t
h
e
 
c
o
n
e
.

t
r
a
c
t
 
'
a
g
r
e
e
m
e
n
t
,
 
t
h
e
r
e
 

'w
as' no, valid,. rea-'

s
o
n
 
w
h
y
t
h
e
.
t
o
w
n
'
 
n
e
e
d
.
f
u
r
t
h
e
r
 
'
p
u
r
s
u
e
 

con-
dem

natian:'proceedings ,against G
ibbs. ,B

y.
a
g
r
e
e
i
n
g
;
 
"
t
o
 
r
e
v
o
k
e
 

the construction con. .
t
r
a
t
t
,
h
e
 
d
 
r
e
l
e
a
s
e
d
 
t
h
e
'
 

com
pany from

; bav"
irig' to :pay,for:the systeni.andheperm

itted
the 

com
pany" tò relieve itself of any .,bur-'

d
e
n
 
i
n
 
a
n
y
 
w
a
y
 

connected 
'w

ith 
the 

exten- .
sion.. system

.; ,:T
hecoinpany, syste1ii:and ..the

G
ibbs system

 then becam
e se:verable ¡¡nd if

t
h
,
e
 
w
¡
¡
t
e
r
.
.
c
o
m
p
a
n
y
 
,
h
a
d
 

no ,right to"O
W

n.or
po~sess the.:.ëX

tension ¡¡ystem
or "to ,control

t
h
e
.
 
f
l
o
w
 

of : w
aterthrough.ït, and nO

 ,obli-
g
a
t
i
o
n
 
t
o
 
r
,
e
.
i
m
b
u
r
s
e
G
i
b
b
s
.
.
f
o
r
,
h
i
s
,
:
e
'
l
p
e
n
d
i
c

t
u
r
e
s
,
 
t
h
e
n
,
 the ;tow

n w
ould)nherit no such:

r
i
g
h
t
s
 
o
r
 
h
a
v
e
.
 

im
posed 

on 
it :any: such,obli~

gations. . It has: be~..held. ,that, if .a" con-
dem

nor ,seeks tC
l-toni:em

n only..pa:t, of a,
s
y
s
t
e
m
,
 
i
t
 
i
s
 
,
l
i
a
b
l
e
 

for the, am
C

iuntit de-
Preciates: .the rem

aining :portion, but this,
rule ::has,nó: application w

here' thereiare
t
w
o
'
 
s
y
s
t
e
m
s
;
:
 
s
e
p
a
r
a
t
e
:
 
a
n
d
.
d
i
s
t
i
n
c
t
:
 
f
~
o
m
.
'

eachiither, and,w
here'thete :a~

e: no 'inter-
related or interlocking rights\';' A

ppellant:
G
i
l
i
b
s
'
i
S
,
t
h
e
r
e
f
o
r
e
 
i
n
 
e
r
r
o
r
 
i
h
'
h
i
s
 
c
d
n
t
e
n
.
'

tioI1 thåtthese;proceedirtg's eo'iiì:scated 'his
coritract I'ghts' as'héfik'd relinquished: them
p
r
i
o
r
'
 
t
o
 
'
t
h
e
 
t
i
m
e
 
t
h
e
'
 
a
'
c
H
o
n
 
w
a
s
 

started.'
Insofar as thl! 'pliysi'c'al prO

perties areine
volved,' G

ibbs :has the'sam
ùig'ht öfow

rier-
ship aiid possessionh~ a,i-iays'iiad: Inso-
f
a
r
 
a
s
c
o
i
i
i
:
f
a
t
t
;
'
a
l
:
 
r
i
g
J
i
t
S
:
Ú
e
'
ë
o
i
'
ü
:
e
r
n
e
d
,

these.w
ere:,eliiiinated by.,th'e.:a'cts of ':the

p
a
r
t
i
e
s
 
t
o
'
t
h
e
 
c
o
n
t
r
a
c
t
 
a
n
d
'
:
:
n
o
t
b
y
,
.
t
h
e
s
e

proteedlngs. ,:

1I

N
O

R
T

H
 SA

L
T

 L
A

Ir y~.ST
'.;¡T

O
S:E

PH
 W

A
'rE

R
 &

m
R

. 00.
C
i
t
e
 
a
s
 
2
2
3
 
P
.
2
d
 
5
7
7
 
.
 
.
 
.
 
.

(9;.10) W
e. are'.unable to passon the

contention 
t
h
a
t
 
t
h
e
 
m
o
t
i
o
n
 
t
o
 
d
i
s
m
i
s
s
.
 
s
h
o
¡
.
i
I
d

n
o
t
,
h
a
v
e
.
b
e
e
n
 
g
r
a
n
t
e
d
 
f
o
r
 

the 
,reaSO

n 
th¡it

G
i
b
b
s
 
i
s
 
e
n
t
i
t
l
é
d
 
t
o
 

dam
ages for the. use

of the pipe line:'extensioaC
luring thatim

e
of tem

porary occupancy. W
hile it: is not

clear w
hat dam

ages G
ibbs m

ight have,: suf-
fered, nevertheless, he w

as prohibited, fr,om
e
x
e
r
c
i
s
i
n
g
 
c
o
n
t
r
o
l
 
o
v
e
r
 
t
h
e
 
s
y
s
t
e
m
 
C
i
~
r
i
n
g

t
h
e
 
t
i
m
e
 

,the tow
n'had possessiçin.'i T

he rea-
s
o
n
 
t
h
a
t
 
w
e
:
,
¡
t
r
e
 
p
r
e
c
l
u
d
~
ä
.
.
 
f
r
o
n
i
"
 
c
O
n
s
i
d
e
r
-

i
n
g
 
t
h
e
 

q
u
e
s
t
i
o
n
 
.
 
i
s
 
t
h
a
t
 
i
s
s
u
e
s
 
~
'
e
'
r
é
 
'
n
o
t

f
r
a
m
e
d
 
i
n
 
t
h
e
 
c
o
u
r
t
 
b
e
l
o
w
.
 
W
e
 
c
a
n
n
o
t

pass on m
attersraised fo'rthe first tim

e in
t
h
i
s
 
c
o
u
r
t
.
 
n
"
m
u
s
r
'
b
~
,
"
 
á
d
i
n
i
t
t
e
d
 
t
h
a
t
 
t
h
e

m
otion Jor dism

issal w
a~

':granted after the
j
u
r
y
 
h
a
d
 
r
e
t
i
r
e
d
,
 
b
u
t
 
e
v
e
n
 
s
o
,
 
G
i
b
b
s
 
c
o
u
l
d

have requested perm
ission to enlarge the

is~
tle,s: ""hen 

the .' courtallnounced its, ruling
o
~
i
n
 
'
t
h
e
'
 
p
~
Ó
i
:
e
¿
d
i
h
g
s
S
Ú
b
s
,
è
~
i
Ï
e
I
l
e
,
t
o
 
W
a
r
.

N
o
t
 
h
a
v
i
n
g
.
 

done 'so, tiieir~tier is not'pröp-
eÏ:iÝ

before lIs. :T
hi~.h6id,i~g¡: w

~y,~Ç
lIJre-

c1udeG
ibbs from

 a i:eterIninatìôn ,oC
this

m
a
t
t
e
r
 
i
f
 
d
a
m
a
g
e
s
 
'
h
a
Y
-
e
:
 
b
e
e
n
 
s
u
f
f
e
r
e
d
'
 
b
y

him
. T

here is no apparent reason w
hy the

procedure"foiiow
ediii'thê'case"of M

oyle v.
S
a
l
t
 
L
a
k
e
 
C
i
t
y
,
 
1
1
1
 
U
t
a
h
 
2
0
1
,
 
1
7
6
 
P
.
2
d
 
8
8
2
,

'
i
:
 
h
o
t
 'available to :him

." .T
here,.tj:econ-

d
e
r
t
i
i
e
e
 
c
ó
m
m
e
n
c
e
d
'
 
'
a
'
 

"separate .action: f.or
d
a
m
a
g
e
s
'
 
'
S
u
f
f
e
r
e
d
 
d
u
r
i
n
g
 
:
 

tem
porary oc-

cùpåricy'bythe tow
n. anda:'judgm

ent ,for
cia,m

ages'w
ås. 'åfñrm

:~d by this' court.

,"; S
edtiondl6Lh~

ìi),n.c.A
,1943,,'p~

~
~

v
i
d
e
s
 
t
h
a
t
'
 
:
i
f
 occupancy ~

fthe. .prei:is~
s"i~

desired w
hile' the action',is",pending;..,the

'plaintiff m
iistexetute :'and :,fileiIl' cou~

t 'a
b
o
n
d
 
'
c
o
r
i
d
i
t
i
o
n
e
d
 
t
o
 
p
a
y
:
 

all 
"d'am

ages arise
i
n
g
 
f
i
o
t
t
 
o
t
c
û
p
a
t
i
o
i
'
:
 
õ
~
f
b
r
e
j
l
1
:
d
g
m
e
i
i
t
.
.
 
i
n

ca;èthé;preii1Ïsès'ate n\)t condem
hed. , T

his
:se~tio~ c~nte~p¡~t~s Ú

I,kt' ~im
,\ges '~ight

f1C
1w

from
 occiipancy ,9£, th~

 px~
rii?:~

,s¡ÌiifI
t
h
a
t
.
i
f
 
s
o
,
t
h
e
 
p
l
a
i
n
t
i
f
:
,
s
p
.
a
p
r
~
i
l
J
b
u
r
s
~
t
j
:
e

defendant, ' " It, necessarily' f9)1ow
s that' ;~

~
-

l
e
s
s
 
G
i
b
b
s
 

is harred, for. other reasons".the
i
s
s
û
e
 
ô
f
 

dam
ag'es 

could 
be 

litigated, under
a
p
p
i
-
o
p
¡
~
i
å
t
e
 
p
l
e
a
d
i
n
g
s
i
r
i
.
a
n
 
o
i
-
g
i
n
'
¡
l
 
a
c
-

tion. \V
ith0tit issties having beenf~~h-

iort~d 'bëfòre "thè' tria'i coU
rt âridw

itiiout
e
v
-
i
d
e
n
c
e
 
u
p
o
n
 
w
h
i
c
h
 
.
t
h
a
t
'
c
o
u
r
t
 
c
o
U
l
d
 
"
b
a
s
e

a
 
f
i
n
d
i
n
g
,
 
a
n
 
a
p
p
e
a
l
a
b
l
e
'
 
q
u
e
s
t
i
o
n
 

,
o
n
 
.
 this

elem
ent ,of ¡:am

age is notp,resenteq' in 'this
appeaL. ":

. 223.p.2d~
3.7.'h' ,';.

nta~
!'S5

:
'
 
(
1
1
;
 
1
2
)
 
.
 
I
n
 
d
i
s
p
o
s
i
n
g
 
q
f
 
p
o
i
n
t
 

( 4) ,w
e

coriclude . the jùr,y . sh~
uld not, have ,peen

p
e
r
m
i
t
t
e
d
 
t
o
 
d
e
t
e
r
m
i
n
e
 
,
w
h
e
t
h
e
r
 
o
r
 
o
p
t
 
t
h
e
r
e

w
as 

suffcient w
at.~

rto supply ~
Il si~

ty~
o~

c
necti~

ns, or w
het)ier ..the property 0,£ G

ibbs
and. the, interveriors w

as in ,the franchise
area. 

T
he first question has been,sub~it;-

t
e
d
 
t
o
 
a
n
d
 
d
e
c
i
d
e
d
 
b
y
 
t
h
e
 
P
'
~
b
i
i
c
 
S
~
~
v
i
c
e

C
om

m
ission in art app'ropriate proceeding.

I
t
 
i
s
 
n
o
t
'
 
t
h
e
f
N
n
c
t
i
o
n
o
f
 
a
 
j
u
r
y
 

to: be ca,lled
upoii to find in support' afor contrary to 'a
f
i
n
d
i
n
g
 
o
t
 
a
n
 

adm
inistrative 

body. A
 find~

-
¡
h
g
 
o
f
 
t
h
e
 
P
u
b
l
i
c
 
S
e
'
r
v
i
t
e
.
"
 
C
o
m
m
i
s
s
i
o
n
;
 
,
o
n

-á disputed' question of fa'ct cannot 'be' col-
lateraiiy' attacked by. :havinga' jury find
contrariw

ise:: Section' 7~14;,.U
.C

.A
.

.
1
9
4
3
 
'
p
r
o
v
i
d
e
s
 
:
 
t
h
a
t
.
 
i
n
:
'
 
:
 
a
l
l
"
c
o
l
l
a
t
e
r
a
l
 
a
c
-

tions or, proceedingnh~ orders-pfthe C
om

e
m
i
s
s
i
o
n
 
W
h
i
c
h
 
h
a
v
e
 
b
e
c
o
m
e
 
f
i
n
a
,
1
 
'
s
h
a
l
l
 

be
conclusive. ,;:
,:113,14J T

hese~oni; pf,thetw
oq~~S-

t
¡
a
n
s
.
 
s
e
t
m
s
 
j
i
n
a
t
e
r
i
a
I
 
i
n
 
1
:
h
~
S
t
;
 
I
i
r
Ç
l
ç
e
e
d
i
n
g
s

.and is so closely; related to tl¡e/,.'rS
:Lth¡it they

fall, together.,.the action w
as tP

'd~
term

ine
the,am

p~nt ,tÒ
li~;pai~the c,o~I!any fort~~

,p~oPerty:,ta,ken by t):e tow
n.,,, IL

w
oulçl

m
akt. little ,~

i~
trence, to tht,.i,atte~

.in,.is:
:suew

heth~
r; the; lani;'ow

ried",byc:ertain
p
r
o
p
e
r
t
y
 
o
,
V
I
,
n
e
r
s
 
:
V
a
s
e
j
t
h
e
r
:
v
i
t
h
j
¡
l
 
o
r
.
 
w
i
t
h
-

o
u
t
,
 
t
h
e
 
.
,
t
e
r
r
i
t
o
r
y
,
 
p
e
i
n
g
 
.
 
p
,
a
r
t
.
i
a
H
y
 
s
e
r
v
i
c
e
d

\
V
i
t
I
¡
,
 
w
a
t
e
r
;
j
£
 
t
n
,
e
 
q
u
a
n
t
i
t
y
,
 

o Lw
ater ,avaiI-

'~
1¡it . w

ø
uld.riQ

t pem
iit. fU

rt~
éi,e":p~

nsi~
n.

l
t
 
i
s
 
~
o
t
 
c
o
n
t
e
i
i
d
e
d
~
 
;
t
h
a
t
 
i
n
t
e
,
r
"
e
i
i
p
~
;
~
'
 
i
r
~
d

.rightssuperior, .or even equal, to therights
o
f
 
,
p
r
i
~
r
i
i
s
~
~
:
;
ì
 
i
n
 
'
d
t
h
e
.
t
o
\
V
i
i
,
~
r
e
;
;
.
'
 
,
:
i
i
;
"

how
e"er, çan~,end~d that,if, t~~)t1r:r' ro,~nd

their land.toeli~
 w

it,hir¡ theterritorys~
rye~

,,by the., w
ater coiipai;y tA

'a,t, w
ould enütle

,
t
1
t
e
m
 
t
o
 
:
h
a
,
v
~
s
e
n
:
i
~
¡
;
 
,
a
s
 
,
¡
l
 
¡
r
~
t
t
e
I
c
i
f
 
I
:
g
b
.
t
.

S
u
c
h
 
i
s
 
n
o
t
t
h
e
 
l
a
w
.
 
-
p
d
o
r
 
u
s
e
r
s
h
a
v
,
e
,
a

r
i
g
h
t
 
t
o
b
e
p
r
o
t
~
ç
t
e
ç
l
'
 
a
h
d
,
 
t
h
q
s
e
s
e
e
k
i
n
g

;'úb~
eqiieIU

:~
P

rineict¡p'iisar~
:lim

it~
d byth.e

a
m
o
u
n
t
 
.
o
,
L
w
a
t
e
r
,
a
v
a
i
l
a
b
l
e
 
f
o
r
 
u
s
e
.
 
'
M
O
r
e
-

over; iil,thls'iiJstailct 'j£ail;r, rights i-n to
'th.e '. int~

rve~
ors' ~

~
~

ause 'of ., the :d~
åliÍ1gs

b
e
t
"
"
e
e
n
 
.
 G

ibbs. arlä 'the, W
ater ciim

pà~
y,

theY
w

,ere 'ç:oIièiiÜ
oniù rights: w

liîchhåve
'
n
ç
i
t
 
~
'
e
s
t
e
d
 
b
:
e
c
a
L
l
s
e
,
~
f
 
.
t
l
j
e
 
f
i
n
d
i
n
g
 
'
o
f
 
,
t
h
e

PiiIilic Servic'e C
om

hiission. 'If it sùbse-
-q~entlydevel;ps that' síiff¿ient viatér has
been 

or ~an be deyelopcd tos~iipjy~\.Jpsers
.
i
n
 
t
h
e
 
t
e
~
r
i
t
o
r
y
;
 
t
h
e
r
¡
 
t
h
e
 
c
i
t
y
 
s
h
o
u
i
d
'
 
'
g
i
,
v
e
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cIFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

c
o
n
s
i
d
e
r
a
t
i
O
n
 
t
o
 
t
h
e
 
a
p
p
l
i
c
a
t
i
o
n
s
 
o
f
 
l
a
n
d

o
w
n
e
r
s
 
i
n
 
t
h
e
t
e
r
r
i
t
ö
l
ý
.
 
U
n
t
i
l
 
t
h
a
t
 
i
s
 
m
a
d
e

t
o
 
a
p
p
e
a
r
 
i
n
 

a
n
 
a
p
p
r
o
p
r
i
a
t
e
 
p
r
o
c
e
e
d
i
n
g

there' 
i
s
 
n
o
 
m
a
t
e
r
i
a
l
i
t
y
 
t
o
 
t
h
e
 
i
s
s
u
e
 
a
s
 
t
o

w
hether the land is w

ithin or w
ithout the

area as the ow
ner could not be furnished

w
a
t
e
r
 
i
n
 
e
i
t
h
e
r
 
e
v
e
n
t
.

(15) W
e overruledefendants last con-

tention that. the court. erred in perm
itting

t
h
e
 
t
o
w
n
 

t
o
 
f
u
r
n
i
s
h
 
w
a
t
e
r
 
t
h
r
o
u
g
h
 
G
i
b
b
s
'

p
i
p
e
 
l
i
n
e
.
 
A
t
 

first glance it m
ay appear

t
h
a
t
 
t
h
e
 
j
u
d
g
m
e
n
t
 

entered 
c
r
e
a
t
e
d
 
a
n
 
e
n
-

cum
brance against the G

ibbs system
. A

c
l
o
s
e
r
 
a
n
a
l
y
s
i
s
 
o
f
 
t
h
e
 
p
r
o
b
l
e
n
:
 
e
s
t
a
b
l
i
s
h
e
s

t
h
a
t
 
s
u
c
h
 
i
s
 
n
o
t
 
t
h
e
.
 
c
a
s
e
:
 
P
r
e
s
e
n
t
l
y
,
 
t
h
e

six users are obtaining their w
ater through

the G
ibbs'system

. H
ow

ever, the judgm
ent

d
o
e
s
 
n
o
t
 
r
e
q
u
i
r
e
 
t
h
a
t
 
G
i
b
b
s
 
k
e
e
p
 
h
i
s
 
c
o
n
-

duits available for that purpose or provide
that the users are entitled to m

ake use of
that system

. T
he :city is required to fur-

nish w
ater just as its predecessor com

pany
w

as required to do, thaf is, to 'furnish a
given quantity to the point w

here the G
ibbs

system
 tied on. From

 ,the tim
e the con-

s
t
r
u
c
t
i
o
n
 
c
o
n
t
r
a
c
t
 
w
a
s
 
r
e
s
c
i
n
d
e
d
,
 
n
e
i
t
h
e
r

t
h
e
 
w
a
t
e
r
 
C
o
m
p
a
n
y
 
n
O
r
 
t
h
e
 
t
o
w
n
 
h
a
s
 
h
a
d

'anything 
to say about the rights to the.

use of the .G
ibbs system

. T
heir only ob-

ligation w
as to deliver w

ater to that system
,

not to distribute w
ater through the pipes.

W
h
i
l
e
 
G
i
b
b
s
 

o
r
i
g
i
n
a
l
l
y
 
h
a
d
 
t
h
e
 

r
i
g
h
t
 
t
o
 
r
e
-

.
 
t
a
i
n
 
a
l
l
 
m
o
n
i
e
s
 
r
e
c
e
i
v
e
d
 
f
r
o
m
 

the 'sale of
w

ater 
'
t
o
 
t
h
e
 
u
s
e
r
s
 
u
n
t
i
l
 

he 'w
as reim

bursed
f~r his expenditures, w

hen he agreed to re-
scind the contract he elected to retain the
system

 and w
aive his rÌghts to 'paym

ent
through com

pany sources. T
he rescission

t
h
u
s
 
l
e
f
t
 
h
i
m
 

w
ith 

t
h
e
 
s
y
s
t
e
m
 
a
n
d
 
w
i
t
h
 
t
h
e

right to obtaiil paym
ent from

 sO
m

e other
s
o
u
r
c
e
 
i
f
 
h
e
 
h
a
d
 

not 
contracted that right

aw
ay. W

e are not inform
ed as to the term

s
o
f
 
t
h
e
 
c
o
n
t
r
a
c
t
s
 
b
e
t
w
e
e
n
 
G
i
b
,
b
s
'
a
n
d
 
t
h
e
 
p
u
r
-

c
h
a
s
e
r
s
 
o
f
 
l
a
n
d
 
i
n
 
t
h
e
 
p
r
O
p
o
s
e
d
 
s
u
b
d
i
v
i
s
i
o
n
,

b
u
t
 
i
f
 
u
n
d
e
r
 
h
i
s
 
c
o
n
t
r
a
c
t
s
 
o
f
 
s
a
l
e
,
 
G
i
b
b
s
 

is
required to perm

it the use of hiSsystem
for

'
d
e
l
i
v
e
r
y
 
o
f
 
w
a
t
e
r
,
'
 
t
h
e
n
 

the 
encum

brance 
is

c
r
e
a
t
e
d
 
b
y
 

him
 and not by the court decree.

1£ the contracts do riot so prescribe, the
users m

ust either obtain the w
ater through

. a 
different 'channel or m

ake som
e' arrange-

m
ent w

ith G
ibbs for the use of his system

.
T

he obligation inherited by the city is that

i
t
 
f
u
r
n
i
s
h
 
t
h
e
 

n
e
c
e
s
s
a
r
y
 
q
u
a
n
t
i
t
y
 
o
f
 

w
ater

at the end of its system
, not at the term

inal
of 

t
h
e
 
u
s
e
r
.
 
A
s
 

to how
 the w

ater is car-
ried from

 the tow
n system

 to the hom
e of

the 
u
s
e
r
 
i
s
 
a
 
m
a
t
t
e
r
 
w
h
i
c
h
 
d
O
e
s
,
 
n
o
t
 
c
o
n
-

c
e
r
n
 
t
h
e
 
t
o
w
n
.

T
h
e
 
j
u
d
g
m
e
n
t
 

is affrm
ed, costs tore"

spim
dent:

P
R

A
T

T
, C

. J., and W
A

D
E

,W
O

LF
E

,
and M

cD
O

N
O

U
G

H
. n.; concur.

C
A

N
A

Q
A

 ,-D
R

Y
 B

O
T

T
LIN

G
 C

O
: O

F
 U

T
A

H
et al. v. B

O
A

R
D

 O
F

 R
E

V
IE

W
,' IN

D
U

S
-

T
R

IA
L

 C
O

M
M

ISSIO
N

 O
F U

T
A

H
, D

E
-

PA
R

T
M

E
N

T
 O

F E
M

PL
O

Y
M

E
N

T
 SE

C
U

-
R

IT
Y

,
N

o. 
7389:

S
uprem

e C
ourt o.f U

tah.
N

ov. 6, 1950.

O
riginal proceeing by tlie C

anada D
ry

B
o
t
t
l
n
g
 
C
o
m
p
a
n
y
 
o
f
,
 
U
t
a
h
 
a
n
d
 
M
c
C
u
l
l
o
u
g
h

R
ecreation C

om
pany, U

ta,h corporations,
against the B

oard of, R
eview

, ,Industrial
C
o
m
m
i
s
s
i
o
n
 
o
f
 

U
tah, D

epartm
ent.ofE

m
ploy-

m
ent Security, to review

 a decision of the
B

oard concerning the' rating' experiim
ce' to

w
hich the plaintiffs .w

ere entitled for unem
-

pIoym
ent com

pensation 'contribution pur.
poses. . T

he Suprem
e .C

ourt, L
atim

er, ,J., held
t
h
a
t
 
a
 
c
o
r
p
o
r
a
t
i
o
n
 
c
r
e
a
t
e
d
 
t
o
 
o
p
e
r
a
t
e
 
t
h
r
e
e

b
o
w
l
i
n
g
 
a
i
l
e
y
s
 
t
h
e
r
e
t
o
f
o
r
e
 
o
p
e
r
a
t
e
d
 
a
s
 
s
e
p
-

arate enterprises of partnership as, siiigle
e
m
p
l
o
y
i
n
g
 
u
n
i
t
 
a
n
d
 
a
 
s
e
c
o
n
d
 
c
o
r
p
r
a
t
i
o
n
e
r
è
'

a
t
e
d
 
t
o
 
o
p
e
r
a
t
e
 
s
o
f
t
 
d
r
i
n
k
 
b
u
s
i
n
e
s
s
 
t
h
e
r
e
t
o
-

f
o
r
e
 
o
p
e
r
a
t
e
 
a
s
 

separate enterprise of part-
n
e
r
s
h
i
p
 
a
s
 
.
i
l
 
s
e
p
a
r
a
t
e
 
s
i
n
g
l
e
 
e
m
p
l
o
y
i
n
g
 

unit
did' not acquire '''all or substantially all'~

 of
a
s
s
e
t
s
'
 
o
f
 
p
a
r
t
n
e
r
s
h
i
p
 
a
s
 
s
i
n
g
l
e
 

em
ploying

u
n
i
t
,
 
l
t
d
 
h
e
n
c
e
 
c
o
r
p
o
r
a
t
i
o
n
s
,
 
w
e
r
e
 
n
o
t
 
e
n
t
i
-

tled : to the experiei;ce rating of the partner.
ship.

Judgm
ent of B

oard of R
eview

 afrm
ed.

W
ade,J., dissented.

I. Statutes ~188
'
T
h
e
 
p
r
i
m
a
r
y
 
p
u
r
p
o
s
e
 
i
n
 
c
o
n
s
t
r
u
i
n
g

s
t
a
t
u
t
e
s
 
i
s
 
t
o
 
a
r
r
i
v
e
 
a
t
 
l
e
g
i
s
l
a
t
i
v
e
 
i
n
t
e
n
t

w
i
t
h
i
n
 
f
r
a
m
e
w
o
r
k
 
o
f
 
l
a
n
g
u
a
g
e
 

used.
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C
A

N
A

D
A

 
D

R
Y

 B
O

T
T

L
IG
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O

, v. B
O

A
R

D
 O

F R
E

V
IE

W
C

ite as 223 P
.2d 586

M
cC

ullough, B
oyce &

 M
cC

ullough, Salt
Lake C

ity, for plaintiffs.

C
l
i
n
t
o
n
 
D
.
 
V
e
r
n
o
n
,
 
A
t
t
o
r
n
e
y
 
G
e
n
e
r
a
l
,

Fred F. D
rem

ann, Salt L
ake C

ity, for de-
fendants.

U
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2
T
h
e
 
w
o
r
d
s
 
"
a
l
l
 
o
r
 

substantially 
a
l
l
"
 
i
n

unem
ploym

ent com
pensation law

 provision
c
o
n
c
e
r
n
i
n
g
 
e
x
p
e
r
i
e
n
c
e
 
r
a
t
i
n
g
 
o
f
 
"
 
e
m
p
l
o
y
e
r

acquiring "all or substantially all" the as-
s
e
t
s
 
o
f
 
a
n
o
t
h
e
r
 
e
m
p
l
o
y
e
r
 
w
i
l
l
 
'
b
e
 
a
c
c
o
r
d
e
d

their everyday usage, and som
e degree of

elasticity w
il be accorded to the w

ord "sub-
s
t
a
n
t
i
a
L
.
"
 
'
U
.
C
.
A
.
 
1
9
4
3
,
 
4
2
-
2
a
-
,
7
 
(
c
)
 
(
1
)

(
C
)
,
 
a
s
 
a
m
e
n
d
e
d
 
b
y
 
L
a
w
s
 

1947, c. 56,

S
e
e
 
'
W
o
r
d
s
 
a
n
d
 
P
h
r
a
s
e
s
,
 
P
e
r
m
n
n
e
n
t

E
d
i
t
i
o
n
,
 
f
o
r
 
o
t
h
e
r
"
 
j
u
d
i
c
i
a
l
 
c
o
n
s
t
r
u
c
t
i
o
n
s

á
n
d
d
e
f
i
n
i
t
i
o
n
s
 
o
f
 
"
A
l
l
 
o
r
 
S
n
b
s
t
a
n
t
i
a
l
l
y

A
ll.. nnd, "Substantial".

L
A

T
IM

E
R

, Justice.

P
l
a
i
n
t
i
f
f
s
 
b
r
i
n
g
 
t
h
e
s
e
 
m
a
t
t
e
r
s
 
i
b
e
f
o
~
e
 
t
h
i
s

court to review
 a.decision of the B

òard of
R

eview
, Industrial C

om
m

ission of U
tah,

D
epartm

ent of E
m

ploym
ent Security. T

he
d
e
c
i
s
i
o
n
s
 
i
n
v
o
l
v
e
d
 
t
h
e
 
i
n
t
e
r
p
e
t
a
t
i
o
n
 
o
f

certain sections of the statute affecting
"
r
a
t
i
n
g
 
i
n
h
e
i
i
t
a
n
c
e
.
"
 
T
h
e
 
f
i
n
a
l
 
o
r
d
e
r
s

entered denied to petitioners a right to re-
duced com

pensation ratings because of
their not m

eeting the requirem
ents of a

"
q
u
a
l
i
f
i
e
d
 
e
m
p
l
o
y
e
r
"
 
a
s
 

defined by the stat-
u
t
e
.
 
T
h
e
 
c
a
s
e
s
 
w
~
r
e
 
ë
o
n
s
o
l
i
d
a
t
e
d
 
b
e
f
o
r
e

the D
epartm

ent of E
m

pioym
ent S

ecurity
b
y
 
a
g
r
e
e
m
e
n
t
 
o
f
 
t
h
e
 

parties and are here
under the sam

e arrangem
ent. W

e, there-
f
o
r
e
,
 
d
i
s
p
o
s
e
 
o
f
 
b
o
t
h
 
c
a
s
e
s
 
i
n
 
t
h
i
s
 
o
n
e
 
d
e
~

cision.

3
.
 
T
a
x
a
t
l
o
n
~
1
1
 
1
:
2

T
h
e
 
v
a
r
i
o
u
s
 
s
e
c
t
i
o
n
s
 
o
f
 

t
h
e
 
u
n
e
m
p
l
o
y
-

m
ent com

pensation law
 m

ust be construed
together. V

.C
A

. 1943, 42-1-1.
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111.12
I
n
 
e
n
a
c
t
i
n
g
 
u
n
e
m
p
I
(
j
y
m
e
n
t
 
c
o
m
p
e
n
s
a
-

t
i
o
n
 
l
a
w
 
p
r
o
v
i
s
i
o
n
 
t
h
a
t
a
I
i
 
e
I
I
p
l
o
y
e
e
s
 
p
e
r
-

f
o
r
m
i
n
g
 
s
e
r
v
i
c
e
s
 
f
o
r
 
'
a
n
 
e
m
p
l
o
y
i
n
g
 
u
n
i
t

inintaining' tw
o or m

ore separate estab-.
I
i
s
h
m
e
n
t
s
 
s
h
a
l
l
 
b
e
 
d
e
e
m
e
d
 
t
o
 
b
e
 
p
e
r
f
o
r
m
i
n
g
 
.
.
 
.

services for a single em
ploym

ent unit for T
he m

atter w
as decided on a stipulatio.n

I
I
'
 
f
 
t
h
 
i
 
.
t
h
 
'
L
'
 
.
 
'
i
 
t
 
,
.
'
 
o
f
 
f
a
c
t
s
 
a
n
d
 
t
h
o
s
e
 
t
h
a
t
 
a
r
e
 
r
e
l
e
v
a
n
t
 
t
o
 
t
h
i
s

a 
p
u
r
p
o
s
e
s
 
0
 
e
 
a
W
,
e
 
e
g
i
s
 
a
 
u
r
e
 
i
n
-
 
.
 
.
,
 
.
.

t
e
n
d
e
d
 
t
h
a
t
 
t
h
e
r
e
 
s
h
o
u
l
d
 
b
e
 
b
u
t
 
.
o
t
i
e
 
e
i
r
-
 
~
e
c
i
s
o
n
 
a
r
e
 
n
o
t
 
i
n
 
d
i
s
p
u
t
7
,
 
T
h
e
 
f
a
c
t
s
 
o
f

p
l
o
y
e
r
 
o
r
 
e
m
p
l
o
y
i
n
g
 
u
n
i
t
 
r
e
g
a
r
d
l
e
s
s
 

o
f
 
t
h
e
 
i
m
p
o
r
t
a
n
c
e
 

a
r
e
 
t
h
e
s
e
:
 
P
r
i
o
r
 
t
o
 
D
e
c
e
m
b
e
r

n
u
m
b
e
r
 
o
f
 

i
n
d
i
v
i
d
u
a
l
 
v
e
n
t
u
r
e
s
 
a
n
d
 
e
v
e
n
 
2
9
,
 
1
9
3
9
,
 
~
.
 
V
e
~
n
e
 
M
c
C
u
l
l
o
u
g
h
 
a
n
d
 
m
e
m
-
,

t
h
o
u
g
h
 
t
h
e
 
v
a
r
i
o
u
s
 
b
u
s
i
n
e
s
s
e
s
 
a
r
~
o
p
e
r
a
t
e
d
 
b
e
r
s
 
o
f
 
h
i
s
 
f
~
m
i
l
y
 
o
p
e
r
a
~
e
d
 
t
h
r
e
e
 
b
o
w
l
~
n
g

d
 
1
0
 
t
 
d
 
'
 
t
 
i
 
U
 
C
'
 
A
 
1
9
4
3
 
4
2
-
 
a
l
l
e
y
s
;
 
t
w
o
 
b
e
i
n
g
 
l
o
c
a
t
e
d
 
i
n
 
S
a
l
t
 
L
a
k
e
 
C
i
t
y
,

a
n
 
c
a
 
e
 
s
e
p
a
r
a
 
e
 
y
.
 
.
.
.
 
,
 
U
 
h
 
.
.
 
.

2
a
-
1
9
 
(
h
)
,
 
(
i
)
 
(
1
)
,
 
a
s
,
 
~
e
n
d
e
d
 
'
b
 
L
a
w
s
 
t
a
.
,
 
a
n
d
 
t
h
e
.
 
t
h
i
r
d
 
i
n
 
O
g
d
e
n
 
C
I
t
y
,
 
U
t
a
h
.

1
9
4
7
,
c
.
5
9
.
 
"
y
 
T
h
e
s
e
,
e
n
t
e
r
p
r
i
s
e
s
 
w
e
r
e
 
o
p
e
r
a
t
e
q
 
,
u
n
d
e
r
 
t
h
e

.
.
 
.
 
a
s
s
u
m
e
d
 
n
a
m
e
s
 
o
f
 
T
e
m
p
l
e
 
B
o
w
l
i
n
g
 
A
l
l
e
y
,

5
.
 
T
a
x
a
t
i
o
n
 
~
I
 
1
1
.
1
2
,
3
4
7
.
1
 
R
i
t
z
 
B
o
w
l
i
n
g
 
P
a
l
a
c
e
,
 
a
n
d
 
O
g
d
e
n
 
B
o
w
l
i
n
g

A
 
c
o
r
p
o
r
a
t
i
o
n
 
c
r
e
a
t
e
d
 
t
o
 
o
p
e
r
i
l
t
e
 
t
h
r
e
e
 
C
e
n
t
e
r
.
 
E
a
c
h
 

of these en~erprises w
asop-

bow
ling alleys theretofore operated as' sepc erate? as ,a separate and independent ven-

a
r
a
t
e
 
e
n
t
e
r
p
r
i
s
e
s
 
o
f
 
p
a
r
t
n
e
'
s
h
i
p
 
a
s
 
s
i
n
g
l
e
 
t
u
r
e
i
n
 
t
h
a
t
 
s
e
p
a
:
a
t
e
.
 
r
e
c
o
r
d
s
 
a
n
d
 
b
ô
,
l
l
k
 
~
c
-

em
ploying uriit and a second corporation co~nts. w

ere m
ain:aine~ and each m

ain-
created to operate soft drink bottlin¡( busi- tained its separate identity.
ness 

t
h
e
r
e
t
o
f
o
r
e
 
o
p
e
r
a
t
e
d
 
a
s
 
s
e
p
a
r
â
t
e
.
'
:
e
n
-
 
O
i
l
 
t
h
e
;
2
n
d
 
d
a
y
 

o
f
 
J
a
n
u
a
r
y
,
 
1
9
4
0
,
 
R
.

terprise of partnership as a separate single V
erne'¥cC

ullough,lus w
ife, children and

e
m
p
l
o
y
i
n
g
 
u
n
i
t
 
d
i
d
"
n
o
t
 
a
c
q
u
i
r
e
'
 
!
'
a
l
l
 
o
r
 

s
u
b
-
 
f
a
t
h
e
r
 
e
n
t
e
r
e
d
 
i
n
t
o
:
 
a
.
 
g
e
n
e
r
a
l
 

partnership
stantially all" of 'assets' of partnership as arrangem

ent w
hich :w

as designated and be-.
s
i
n
g
l
e
'
 
e
m
p
l
o
y
i
n
g
 
u
n
i
t
,
 
a
n
d
 
h
e
n
c
e
 

c
o
r
p
o
r
a
-
 
c
a
m
e
 

know
n as the R

. V
erne M

cC
ullough

t
i
o
n
s
 
w
e
r
e
 
n
o
t
 
e
n
t
i
t
l
e
d
 
t
o
 
'
e
x
p
e
r
i
e
n
c
e
 

rating E
nterprises. T

he purposes of this partner-
,of partnership for unem

ploym
ent com

pen- ship w
ere to operate the bow

ling alleys pre-
sation contribution purposes. U

.G
.A

, viously referred to and. to facilitat~
' the

1
9
4
3
,
 
4
2
-
2
a
-
'
7
 
(
b
)
 
(
3
,
 
4
)
;
 

(
c
)
 
(
1
)
 
(
C
)
,
'
 
p
r
e
p
a
r
a
t
i
o
n
 
a
n
d
 
f
i
l
i
n
g
 
.
o
f
 
r
e
p
o
r
t
s
 
a
n
d
,
 
f
o
r
m
s

(
d
)
 
(
2
,
3
)
,
 
4
2
-
'
2
a
-
1
9
(
h
)
,
 
(
i
)
 
(
1
)
;
 
~
s
 
a
n
d
 
t
o
 
f
i
x
 
e
a
c
h
 
o
f
 
t
h
e
 
p
a
r
t
n
e
r
s
'
 
i
n
t
e
r
e
s
t
 
i
n

am
ended by'L

aw
s 1947 cc. 56,59. the enterprises. Subsequent to the eX

eC
\!-


